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TOPICAL INDEX TO SUBJECT MATTER 


ABORTIONS 


Held, on facts, that there is no ‘‘state action’? and no 
violation of civil or constitutional rights where private hos- 
pitals prohibit elective abortions, even though the hospitals 
receive federal funds and are regulated by state statute, 
since the state is neutral and has not imbued the alleged 
actions with state involvement to a significant degree. 
Jane Doe et al v. Bridgeton Hospital Ass’n., Inc. et al. Law 
Div. ; 976 

The few hardships that may result, either to plaintiff 
patients or plaintiff physicians, from defendant hospitals’ 
refusals to allow elective abortions are not sufficient to 
overcome the reasonableness of the hospitals’ policies 
which, in the totality of the circumstances, are neither arbi- 
trary nor contrary to the public good. Jane Doe et al v. 
Bridgeton Hospital Ass’n, Inc. et al. Law Div. 976 


ADMINISTRATIVE LAW 
An order suspending the registration of a broker for 
twenty days is excessive where the broker employed an 
agent who had failed to renew his registration, but the 
representative actually was eligible for such employment 
and the failure was not willful, and the sanction was not 
expressly found to be in the public interest. Mayflower Se- 
curities Co., Inc. v. Bureau of Securities. Supreme Ct. 6 
A penalty greater than a reprimand would be excessive 
on a charge that a broker failed to maintain records where 
the records actually were in existence and were not pro- 
duced because of a misunderstanding, in part produced by 
the Bureau’s failure to provide an adequate statement of 
the charges prior to hearing. Mayflower Securities Co., 
Inc. v. Bureau of Securities. Supreme Ct. 6 
The action of the Board of Higher Education in adopting 
a resolution using a different student-faculty ratio as the 
basis for the budget funding requests for Rutgers Uni- 
versity and other State Colleges did not require compliance 
with the procedures of the Administrative Procedure Act 
or prior collective negotiations with faculty representatives. 
Rutgers Council of the American Association of University 
Profesosrs v. The New Jersey Board of Higher Education. 
App. Div. 38 
An agency statement by the Director of the Division of 
Taxation, pursuant to court order, repealing or amending 
existing agency rules or regulations denies due process and 
is invalid unless it substantially complies with the require- 
ments of N.J.S.A. 52:14B-4(a). Glaser v. Downes, etc. 
App. Div. ma 50 
A notice given by the Director of the Division of Tax- 
ation which implements and interprets law or policy or 
repeals or amends existing rules or regulations is an agency 
statement, and thereby an administrative rule under N.J. 
S.A. 52:14B-2(a). Glaser v. Downes, etc. App. Div. 50 
The Racing Commission may not base the revocation of 
a license on the fact that the holder is not a member of the 
U.S. Trotting Association, since there is no legislative grant 
of licensing authority to the Association, nor any standards 
for its exercise. Costanzo v. New Jersey Racing Commis- 
sion. App. Div. 88 
The Racing Commission may not consider the fact that 
the holder of a license has been arrested for seven different 
serious charges where there is no evidence that he was 
ever convicted. Costanzo v. New Jersey Racing Commis- 
sion. App. Div. 88 
Proof that the sole objector to the granting of a liquor 
license provided a telephone answering service for one of 
the City Councilmen who denied the transfer was sufficient 
to require an independent investigation by the Division of 
Alcoholic Beverage Control into the relationship between 
the two in order to determine if a substantial conflict of 
interest exists. Paitakis v. City Council of the City of New 
Brunswick. App. Div. 88 
Under N.J.S.A. 13:8A-22 et seq. the Commissioner of the 
Department of Environmental Protection is not required 
to prescribe rules and regulations defining the standards 
he will use in evaluating Green Acres grant applications. 
City of Elizabeth v. Sullivan. App. Div. 97 
The Commissioner’s discretionary decision to grant or 
deny a Green Acres application is presumed to be reason- 
able. City of Elizabeth v. Sullivan. App. Div. 97 
A quasi-legislative policy decision by a statutory admin- 
istrative agency in the area of its duly delegated authority 
will stand unless it is clearly demonstrated to be arbitrary 
or capricious. In the Matter of the State of N.J. and Prof 
Ass’n of N.J. Dept. of Educ., et al. Supreme Ct. 170 
The power granted to the PUC to regulate inspection of 
electrical construction work does not include the power to 
modify the existing power or authority of cities or counties 
with respect to such inspections conferred upon them by 
the 1912 and 1962 licensing acts. In re Adoption of Regula- 
tions for Electrical Inspection Authorities. App. Div. 318 


Order of Division on Civil Rights compelling Little 
League to permit girls to participate held valid. National 
Organization for Women, et al v. Little League Baseball, 
Inc. App. Div. 342 

Administrative regulation which purported to remove 
the exemption from sales tax for all sales at ten cents or 
less of ‘‘carbonated beverages, hot drinks, sandwiches and 
other prepared foods,” is invalid. Automatic Merchandising 
Council of N.J. v. Glaser. App. Div. 343 

A Judge of Compensation is an administrative judge in 
the Executive Branch and is subject to the Governor’s 
power to remove any state officer or employee. Bonafield 
v. Cahill. App. Div. 363 

A statute that vests authority in the superintendent of 
the State Police to register applicants to manufacture fire- 
arms does not give him unbridled discretion. Avant Indus- 
tries Ltd. v. Kelly. App. Div. 367 

Due process requires that a person affected by adminis- 
trative action be given a full opportunity to be heard, at a 
meaningful time and in a meaningful manner, before any 
official action is taken. Avant Industries Ltd. v. Kelly. 
App. Div. 367 

Minimum compliance with due process in administra- 
tive hearings varies with the nature of the substantive 
right, the character and complexity of the issues, the kinds 
of evidence and factual material, the particular body or 
official and the administrative functions involved. Avant 
Industries Ltd. v. Kelly. App. Div. 367 

Although it is only the Governor who has the power to 
appoint (with the advice and consent of the Senate) and 
remove Judges of Compensation, the Commissioner of 
Labor and Industry has the power to discipline them by 
suspensions in appropriate cases, after formal notice and a 
public hearing on the charges. Grzankowski v. Heymann. 
App. Div. 574 

The requirement that reasons be stated may serve as a 
significant discipline on a board of education against arbi- 
trary or abusive exercise of its broad discretionary powers. 
Donaldson v. Bd. of Ed. of North Wildwood. Supreme Ct. 521 

A decision by the Commissioner of the Department of 
Environmental Protection approving the sum to be paid 
for riparian grants is a final decision from which an appeal 
may be taken as a matter of right. Le Compte v. State of 
N.J. App Div. 602 

Applicant for riparian grants does not possess any rights 
to the riparian lands until title passes and does not possess 
a right to a hearing for such grants. Le Compte v. State of 
N.J. App. Div. 602 

The State is not estopped from reconsidering the price to 
be paid for riparian grants when the applicant has actual 
notice that the grants are not effective and the State has 
not conveyed title. Le Compte v. State of N.J. App Div. 602 

The Governor’s approval of the proposed extension of the 
Turnpike from New Brunswick to Toms River was invalid 
because the environmental impact statements submitted 
by the Turnpike Authority did not comply with the statu 
tory criteria and administrative guidelines. Twp. of South 
Brunswick v. N.J. Tpk. Auth.. ete. App. Div. 642 

Substantial compliance with the statutory and adminis 
trative requirements does not validate an environmental 
impact statement which failed to include a study of im 
pacted corridors of sufficient width to encompass the alte1 
native alignment ultimately selected. Twp. of South Bruns 
wick v. N.J. Tpk. Auth., ete. App Div 642 

The failure to prepare a supplementary environmental 
impact statement and to conduct hearings thereon is 
grounds for invalidating approval of the proposed Turnpike 
extension alignment. Twp. of South Brunswick v. New Je! 
sey Turnpike Authority, etc. App. Div. 642 

A county welfare board has the right and power to bring 
a civil action to recover overpayments in AFDC assistance, 
except in those cases where the overpayment was the re 
sult of administrative error. Redding v. Burlington County 
Welfare Board. Supreme Court 665 

The Water Policy and Supply Cot established to 
create policies that would conserve 
by transcending, when necessary, local ordinances and in 
terests. Township of Wall v. Water Policy and Supply 
Council, Division of Water Resources, Department of En 
vironmental Protection. App. Div 689 

The Director of the Division of Civil Rights’ interrogatory 
default procedural rule as promulgated is not ultra vires 
the legislative grant of power of N.J.S.A. 10:5-1 et seq 
and it does not violate due process nor the constitutional 
separation of powers. General Motors Corp. et al v. Blair 
ete. App. Div 734 

Held, on facts, that the record is inadequate to deter 
mine the validity of the application here of the interroga 
tory default procedure rule Motors Corp. et al v 
Blair, etc. App. Div 734 

Where a private litigant seeks a mandatory injunction 
against the Port Authority, the Attorney General is not in 
compliance with N.J.S.A. 32:1-161 when he moves to inte 
vene merely to give plaintiff |} court, without 
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his day in 
passing on the merits of the case or taking any role in the 
litigation. Evans-Aristocrat Industries, Inc. v. City of New 
ark, etc. Chancery Div. 761 

N.J.A.C. 17:21-4.1 et seq. provides that, unless the winning 
ticket in a State Lottery is produced, payment cannot be 
made. Karafa v. N.J. State Lottery Commission, et al 
Chan. Div. 774 


A person challenging the actions or decisions of a state 
administrative agency or officer should seek judicial re- 
view as a matter of right before the Appellate Division pur- 
suant to R. 2:2-3(a). State v. Richardson. Law Div. 785 

The scope of review on an appeal from the county court 
in a workmen’s compensation case is limited to the Close v. 
Kordulak Bros. standard, even where the court’s fact de- 
terminations are contrary to those of the compensation 
judge. Goldklang v. Metropolitan Life Ins. Co. App. Div. 934 


ADOPTION 
A child adopted after the execution of his parent’s will is 
to be treated as an ‘‘after-born” child for the purposes of 
N.J.S.A. 3A:3-11 even though the child was born prior to 
the making of the will. In re: Estate of Irwin Markowitz, 
deceased. Essex Cty. Ct. Probate Div. 17 
A contingent bequest to ‘“‘my children, me surviving” 
constitutes sufficient mention or provision for after-adopted 
or after-born children to render N.J.S.A. 3A:3-11 inapplic- 
able and avoid partial intestacy. In re: Estate of Irwin 
Markowitz, deceased. Essex Cty. Ct. Probate Div. 17 
N.J.S.A. 9:3-24 precludes a cutting off of the parental 
rights of a natural parent under the aegis of the adoption 
statute unless that parent has forsaken his parental obliga- 
tions. In the Matter of the Adoption of a Child by R.D. and 
V.D. App. Div. 363 
Where no undue pressure was placed on natural mother 
who, although understandably upset, signed a document 
giving up her child in an entirely rational and volitional 
decision, conduct of mother constituted a forsaking of 
parental ogligations within the intent of N.J.S.A. 9:3-24C 
and mother had no further right to child. In the Matter of 
the Adoption of a Child by R.D. and V.D. App. Div. 363 
N.J.S.A. 9:3-24C is to be read in pari materia with all the 
other provisions of the adoption act including the need for 
protection of adopting parents from “‘later disturbance of 
their relationships to the child by the natural parents” 
under N.J.S.A. 9:3-17(c). In the Matter of the Adoption 
of a Child by R.D. and V.D. App. Div. 363 
The court has inherent jurisdiction to set aside a de- 
cision by the agency to withhold its consent to an adoption 
if it should appear that such discretion was exercised in an 
arbitrary, capricious or unreasonable manner, or where 
the withholding of consent is not in the best interest of the 
child, notwithstanding N.J.S.A. 9:3-24(b). M. v. Family 
and Children’s Service, Inc. Chan. Div. 886 
The agency’s decision to remove a child from a place- 
ment is subject to the same judicial review as is its decision 
to withhold consent to an adoption; even if the agency 
acted reasonably, such an act may not serve the over- 
riding consideration of the best interest of the child. M. v. 
Family and Children’s Service, Inc. Chancery Div. 886 


ADVERTISING 

No legal duty rests upon a publisher who in good faith 
accepts paid advertisements to investigate and test the 
advertised product unless it undertakes to guarantee, 
warrant or endorse the product. Yuhas et al v. Mudge et al. 
App. Div 662 


AGE 

N.J.S.A. 9:17B-1 et seq., which extends to persons 18 
years of age and older the basic civil and contractual rights 
heretofore applicable only to persons 21 years of age or 
older, including right to apply for and be appointed 
to public employment, supercedes the statutory 21-year 
minimum age requirement for policemen. New Jersey State 


the 


Policemen’s Benevolent Ass’n of N.J., Inc. v. Morristown 
et al. Supreme Court 939 

Authorization of a senior citizen community as a land use 
regulation is not foreign to the municipal zoning authority, 


but an ordinance amendment limiting residence therein to 
over is constitutionally im- 


persons 52 years of 


} 3 al ave or 
yermissible. Shepard v. Woodland 


I Twp. Committee et al. 
Chancery Div 559 

One who committed an offense on the day before his 
eighteenth birthday was eighteen years old at the time of 
the offense and is not within the jurisdiction of the Juvenile 
and Domestic Relations Court. In re F. W. Juv. and Dom 
Rel. Ct I76 
AGENCY 

Where an independent contractor is allowed to become 
the apparent agent of his employer and his services are 


accepted with a reasonable belief in the apparent nature of 
liable for physical harm caused 
by the negligence of the contractor in supplying such serv 
ices. Hill v. Newman et al. App. Div 256 


the agency, the employer is 


ANTICIPATORY BREACH 
Where a party so governs his conduct as to voluntarily 
pl control the power to perform a contract, 
even though the time for performance has not yet arrived, 
guilty of an anticipatory breach of that undertaking 
and may be held accountable at both law and equity. Union 
Minerals & Alloys Corp. v. Port Realty & Warehousing 
Corp. et al. Chan. Div 619 


place out of his 





ANTITRUST LAW 

Antitrust Enforcement: Myths And Realities, by 
Elias Abelson, Arnold B. Calmann, Joel N: Kreizman and 
I A. Price 185 


Laure 
The Per Se Rule: Myth-Making By Whom? A Reply. 249 


State 
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APPEALS 


State v. Johnson, 42 N.J. 146 (1964) does not preclude ap- 
pellate review of the record—especially when the trial judge 
himself gives no indication on the record as to his ‘‘feel’’ 
of the cause or his assay of the demeanor of any witness. 
State v. Daly. App. Div. 81 

The test on review of a County Court’s determination that 
petitioner proved a compensable occupational condition is 
whether the factual findings are based upon sufficient 
credible evidence present in the whole record before it. 
Phillips v. Quik-Snap Printing Corp. Supreme Ct. 86 

When the condemnee denies the condemnor’s authority 
to condemn because of the alleged arbitrariness in selec- 
tion of the route through the condemnee’s property, all 
proceedings in the action and all work within the con- 
demnee’s lands must be stayed pending the complete de- 
termination of the route question and exhaustion of ap- 
pellate review. Township of Bridgewater v. Yarnell. Su- 
preme Court 123 

Where the condemnee has applied to appe'late court for a 
stay, it is improper for the condemnor to supplement the 
trial court with ex parte affidavits purporting to show that 
the alternate route proposed by condemnee was not feas- 
ible. Township of Bridgewater v. Yarnell. Supreme Ct. 123 

The DeBonis rule that a defendant who appeals from a 
municipal court conviction may not receive a greater 
sentence in the county court applies retroactively to all 
cases on direct appeal as of April 8, 1971, the date that 
decision was announced. State v. Nash. Supreme Ct. | 313 

Failure of counsel to raise DeBonis during the three- 
month period between the date of that decision and the 
denial of. certification on defendant’s direct appeal held, 
on facts, not to bar his right to raise issue on petition for 
post-conviction relief. State v. Nash. Supreme Ct. 313 

Where appeal is pending on issues raised at trial a motion 
for a new trial based on newly discovered evidence should 
be brought before the trial court, not the appellate court 
State v. Cappadona et al. App. Div 342 

The judgment of acquittal in county court was not ap 
pealable. Borough of Paramus v. Martin Paint Stores, 
Inc. App. Div. 454 

Trial errors which are induced, encouraged or consented 
to by defense counsel ordinarily are not a basis for re- 
versal on appeal. State v. Harper. App. Div 544 

It is fundamentally unfair to permit the use of a prior 
conviction to impeach the credibility of a witness when the 
conviction is on appeal. State v Blue. App. Div 574 

Where the allowance of prejudgment interest on an 
F.E.L.A. award resulted from a clerical error rather than 
a judicial decision, an appeal taken within 45 days from 
the denial of the defendant’s motion to amend the judgment 
to correct such error is timely. Wicks v. The Central R.R 
of N.J., etc. App. Div. 639 

The State may seek leave to appeal from any new trial 
order in a criminal case. State v. Sims. Supreme Ct. 640 

A person challenging the actions or decisions of a state 
administrative agency or officer should seek judicial re- 
view as a matter of right before the Appellate Division 
pursuant to R. 2:2-3(a). State v. Richardson. Law Div. 785 

Appellate Practice, What Every Attorney Must Know 
About: N.J. Standards Of Review, by Ellen T. Wry 929 

The scope of review on an appeal from the county court 
in a workmen’s compensation case is limited to the Close v 
Kordulak Bros. standard, even where the court's fact de- 
terminations are contrary to those of the compensation 
judge. Goldklang v. Metropolitan Life Ins. Co. App. Div. 934 

An appellate court must act on the basis of the record 
before it, and even a tribunal with expertise must predi- 
cate its ultimate determination on findings sustained by 
proofs to which it applies its special knowledge. Goldklang 
v. Metropolitan Life Ins. Co. App. Div. 934 


APPORTIONMENT 
There is no constitutional or valid apportionment policy 
requirement that as many senate districts as possible be 
placed within whole counties; on the contrary, attempting 
to create some semblance of voting strength would create 
a plethora of constitutional problems. Davenport et al v. 
Apportionment Com. of N.J., et al. Supreme Ct. 522 
Population equality is distinctly paramount to the elusive 
concept of compactness in the creation of voting districts. 
Davenport et al v. Apportionment Com. of N.J. et al 
Supreme Court 522 
Political considerations are inherent in districting, and, 
while the carving out of bizarrely-shaped districts for par- 
tisan advantage will not be tolerated, the creation of bal- 
anced political districts serves a valid apportionme: at pur- 
pose, and the concept of “‘political fairness” is a relevant 
consideration. Davenport et al v. Apportionment Com. of 
N.J. et al Supreme Court 522 
Providing protection of incumbents serves a valid pur 
pose and is a relevant factor to be taken into account in 
creating a legislative districting plan. Davenport et al v. 
Apportionment Com. of N.J. et al. Supreme Ct. 522 


ARBITRATION 
A law-suit concerning the interpretation of a labor con- 
tract must be stayed pending arbitration if the contract 
Says that disputes ‘“‘may”’ be submitted to arbitration, since 
that clause is binding and not merely permissive. P. T. & 
L. Construction Co., Inc. v. Teamsters Local Union No. 
469. Law Div. 18 
Waldman v. Shearson, et al. U.S.D.C. 123 
An arbitration award which is not adequately grounded 
in the bargaining agreement is judicially unenforceable 
Belardinelli v. Werner Continental, Inc. App. Div. 415 
Where an employee’s refusal to accept a work assign- 
ment was not enumerated in the bargaining agreement as 
one of the causes for discharge without a prior written 
warning, arbitrator’s award determining that employee 
had been discharged for just cause was contrary to agree- 
ment and hence void. Belardinelli v. Werner Continental, 
Inc. App. Div. 415 


Where arbitrators deny coverage for a ‘“‘no contact acci- 
dent’’ under the uninsured motorist endorsement of policy 
because of lack of corroboration of plaintiff’s testimony 

as required by the policy, plaintiff may proceed against 
the Fund under. N.J.S.A. 39:6-78. Jones v. Heymann. ‘App. 
Div. 415 

Although generally the settlement. of controversies by 
arbitration is favored by the courts, the state has a special 
interest in matrimonial actions. Wertlake v. Wertlake. 
Chan. Div. 431 

The judicial process is better suited than arbitration to 
protect the best interests of the child in matters of custody, 
visitation, care and support and such matters are not sub- 
ject to arbitration. Wertlake v. Wertlake. Chan. Div. 431 

Alimony remains perpetually subject to modification by 
Chancery, and a provision of a separation agreement in- 
corporated into a judgment of divorce providing for arbi- 
tration of child support and alimony is invalid and unen- 
forceable. Wertlake v. Wertlake. Chan. Div. 431 

Unless otherwise agreed by the parties in the terms of 
the submission to arbitration, there must be a unanimous 
conclusion by the arbitrators as a prerequisite to judicial 
confirmation of their award. La Stella et al v. Garcia Es- 
tates, Inc. App. Div. 454 

Where arbitration fails, if the terms of the submission do 
not preclude it, a court may either order the matter re- 
submitted to arbitration or may decline, thus leaving the 
parties to judicial resolution of their dispute. La Stella et 
al v. Garcia Estates, Inc. App. Div. 454 

A change in schedule that results in a heavier work 
load for department chairman is a negotiable condition of 
employment and should be arbitrated under the terms of 
the agreement between the Board of Education and 
West Orange Educational Association. Bd. of Education of 
West Orange v. West Orange Ed. Ass’n. Chancery Div. 459 

The arbitration provisions of an insurance contract would 
be frustrated if arbitration under an uninsured motorist 
endorsement were enjoined when a law suit arising out of 
the same occurrence was pending; all possibility of con- 
flicting results in litigation cannot be eliminated. N.J. 
Manufacturers Ins. Co. v. Haran. App. Div. 539 

Ethics And The Labor Arbitrator, by Robert Coulson 553 

Pilot Freight Carriers Inc. v. Local 560, I.B.T. Civil Ac- 
tion No. 74-339. United States Dist. Ct. 643 

_ Ambiguous language of ordinance with respect to whether 

arbitration” or ‘‘appraisement’’ was contemplated to 
determine purchase price of assets construed as intending 
that competent ‘‘appraisers’’ with the qualifications suit- 
able to such function be appointed. Lakewood Twp. Mu- 
nicipal Utilities Authority et al v. South Lakewood Water 
Co. App. Div 658 

Hereafter, failure of the insurer to call to the attention 
of the arbitrator any policy provisions which prevert an 
award that includes medical expenses paid or payable 
under another coverage feature of the same policy will be 

the risk of double exposure to medical expenses. Silas \ 


All-State Ins. Co. App. Div. 665 
Arbitration And ne Law, by Rosemary S. Page 792 
Arbitration And The Law; Handling Discrimination Is 

sues, by Robert Dhasiison 981 


Where a collective bargaining agreement reserves to the 
union the right to strike under specified circumstances, 
whether a strike was within such provisions or was a re- 
pudiation of the agreement is clearly arbitrable. P. T. & I 
Construction Co., Inc. v. Teamsters Local Union No. 46). 
Supreme Ct. 1023 

Where collective bargaining agreement contains broad 
provision for arbitration of disputes concerning the appli 
cation or interpretation of the agreement or any term or 
condition of employ ment, a dispute concerning the union's 
work jurisdiction resulting in a work stoppage must be 
eee a by arbitration rather than by judicial inquiry 

_T. & L. Construction Co., Inc. v. Teamsters Local Union 
No. 469. Law Div. 1023 


ARCHITECTS 

Construction of a building in accordance with the plans 
does not constitute general publication and does not de- 
stroy common law copyright. Krahmer v. Luing. Chan 
Div. 395 


ASSESSMENTS 
Assessment commissioners and not municipality should 
properly determine what lots were benefited by an im 
provement so that assessments could be made against 
them Schad v. Sea Isle City. Law Div. 438 
A municipality that appoints assessment commissioners 
is without authority to predetermine the benefited area. 
Schad v. Sea Isle City. Law Div. 438 
The Division of Taxation properly ruled that a tax rate 
based upon a calculation of the total business personalty 
taxes suvemned for the year 1963, rather than the taxes 
actually collected, complied with the statutory formula 
omg aca by N.J.S.A. 54:4-9 et seq. Federal Paper Board 
o., Inc. v. Borough of Bogota App. Div. 710 
One he has an option to purchase real estate does not 
have an interest in land and hence is not exempted from 
liability by N.J.S.A. 54:5-18.5 and is not entitled to the 
removal of a lien for a sanitary sewer assessment whi 
was not shown in the assessment search. American Dream 
Inc. v. Township of Franklin. App. Div 970 
ATTORNEY GENERAL’S FORMAL OPINIONS 
Formal Opinion No. 1 793 
Formal Opinion No. 2 635 
Formal Opinion No 
Formal Opinion No 





de 
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Formal Opinion No. 5 788 
Formal Opinion No. 6 891 
Formal Opinion No. 7 918 
Formal Opinion No. 8 942 
Formal Opinion No. 9 979 
Formal Opinion No. 10 979 
Formal Opinion No. 11 1015 


ATTORNEYS 
Attorney’s conduct in improperly withholding and failing 
to promptly pay to his client funds in his possession which 
the client was entitled to receive violated DR 9-102(B)(4). 
In re: Lawrence P. Brady, Jr. Supreme Ct. 18 
By indicating and implying to his client that he was able 
to influence improperly the police officers of a municipality, 
the attorney violated DR 9-101(C). In re: Lawrence P. 
Brady, Jr. Supreme Ct. 18 
Attorneys were properly adjudged guilty of contempt of 
court for failure to disclose their clients’ wrongful diversion 
of funds since they had notice of such diversion approxi- 
mately 36 hours before the court hearing and were author- 
ized to disclose the diversion at least 24 hours before the 
hearing. In re: Michael Tallan, et al. App. Div. 54 
Pursuant to N.J.S.A. 3A:6-16.2(k) and (1) two of three 
executors and trustees of estate had power by majority 
vote to remove individual as attorney for the estate. Estate 
of Kelley, Higgins et al v. American Nat’l Bank & Trust 
Co. of N.J. App. Div. 170 
Neither testator’s direction that attorneys act as co- 
counsel for executors nor their agreement to so act pursu- 
ant to that direction is binding upon executors. Estate of 
Kelley, Higgins et al v. American Nat’] Bank & Trust Co. 
of N.J. App. Div. 170 
Where an attorney is guilty of diverting trust accoun 
funds to his own use, as well as writing overdrafts and 
kiting checks on those accounts, during a period in which 
he claimed to be emotionally disturbed because of personal 
problems, but later makes full restitution, a three year sus- 
pension is appropriate. In the Matter of Leonard W. Fruch 
ter. Supreme Ct. 295 
Counsel may explain propositions of law to the jury if 
this is reasonably necessary for a proper understanding 
of the evidence, but does not have the right to project or 
persist in a mistaken oo of the controliing legal 


principles. State v. Hanly. App. Div. 399 
Attorneys Ineli gible To Practice By Reason Of Non- sip 2 
ment Of Clients’ Security Fund Fee 393 





A National Disaster Area: Law School Admissions 433 

A PBA attorney is precluded from representing a mem- 
ber of the PBA, as privately retained counsel, in any trial 
or proceeding in which an officer from the same PBA 
chapter will be called to testify for either side. State v. 
Galati. Supreme Ct. 7 479 

In a suit alleging legal malpractice against one who has, 
since the cause of action arose, been disbarre? in New 
Jersey, it may be shown on cross-examination for the pur- 
pose of attacking credibility that a witness is a disbarred 
attorney. Fuschetti v. Bierman. Law Div. 505 

Where an attorney has participated in corrupt conduct 
by participating in an illegal payment to public officials, 
a reprimand would not be at all appropriate; in light of all 
the facts here the attorney is suspended from the practice 
of law for one year. In the Matter of Arthur Lawrence 





Abrams. Supreme Ct. 538 
Public Statement As To Admission Of Foreign At 
torneys 553 


Counsel is not obligated to raise issues or advance 
arguments which are obviously frivolous or specious, and 
the right to counsel does not include the right to have a 
totally frivolous claim advanced merely because some 
layman thinks it has merit. State v. Hughes. App. Div. 554 

Income tax evasion is a serious matter, striking at the 
heart of the voluntary system of reporting income and pay- 
ing a tax thereon; given the mitigating circumstances here, 
the attorney guilty of the offense is suspended for one year 
from the practice of law. In the Matter of August J. Landi. 
Supreme Ct. 558 

An attorney may not undertake to represent both buyer 
and seller in a real estate transaction unless each party 
consents to the dual representation after the attorney has 
fully and specifically explained the potential areas of dis- 
agreement that may arise. lr 
Supreme Ct. 633 

When an attorney who has undertaken to represent both 
buyer and seller in a real estate transaction discovers that 
the latent conflict of interests of the two clients has become 
acute, the attorney must immediately withdraw from the 
matier and advise both parties to secure independent 
counsel. In the Matter of Guy J. Lanza. Supreme Ct. 633 

Attorney’s participation in falsification of records, e 
pecially when there is a strong likelihood that they may 
later be examined in the course of an investigation 01 
judicial proceedings, is conduct prejudicial to the adminis- 
tration of justice in violation of DR 1-102(5). In re Martin 


~ 












Blatt Supreme Ct. 662 
ttorney’s suggestion to persons, not his clients, that they 
not coope rate with the federal authorities in order to deny 


to law enforcement officials evidence incriminating his 
client is conduct prejudicial to the somes stration of justice 
in violation of DR 1-102(5). In re Martin Blatt. Supreme 
Ul 662 

A lawyer may not follow the directions of a client without 
rst satisfying himself that the latter is seeking a legiti- 
vate and proper goal and intends to employ legal means to 
attain it. In re Martin Blatt. Supreme Ct. 662 

Whenever an instance of vig al representation appears, the 
court should conduct a voir dire to determine whether all 
defendants thus nel have been fully _ of 

} 


the potential hazards of such a course, and if they elect to 
proceed their willingness to do so should be m os a matter 
of record. State v. Green. App. Div 663 





In the absence of mitigati circumstances, the appro 
priate discipline for attorney who knowingly participated 
in a conspiracy to bribe public officials is disbarment. In 
re Arthur Sabatino. Supreme Ct 664 

In the ordinary case, where the same company covers 
codefendants whose interests are Poaec ae nga retention 
of separate and indepen: vita counsel for each will ordinarily 
suffice to fulfill the carrier’ . Yeomans v. Allstate Ins 
Co. App. Div 777 

Although the acceptance of an attorney’s resignation 
with prejudice as a member of the bar is equivalent to dis 
barment, where his conduct was so gross and scandalo 
it will not be accepted; he will be disbarred by forma 
order of the Supreme Court. In re Louis J. Miller. Supreme 
Ct 338 


the Matter of Guy J. Lanza. , 


Ve 


Attorneys, Cont’d 


Where there is a oeggene that an attorney will be 
needed as a trial witness, the spirit, if not the letter, of 
DR 5-101(B) and DR 5-102(A) make it preferable for him 
e refrain from active participation in the settlement nego- 

iations. Honey well et al v. Bubb et al. App. Div. 838 

In view of the strong policy favoring the settlement of 
controversies, the refusal to enforce a settlement should 
not obtain because of a possible infraction of DR 5-101(B) 
and DR 5-102(A) where, as here, there is no basis for con 
cluding that the attorney’s conduct had an adverse impact 





on the settlement. Honeywell et al v. Bubb et al. App. 
Div. 838 

Where an attorney’s conduct included the pene ogg “rd 
dorsement and settlement checks, it is 


cashin ig of clients’ 
so scandalous as to mand = disbarment by order of 
Supreme Court. In re Louis M. Turco, an Attorney at Law. 


t 
ae 


Supreme Ct. 958 
The sixth amendment right to counsel does not apply to 
motor vehicle violations. State v. Bowman. Monmouth 
Cty. Ct. 1093 
Federal Disbarment Order, In the matter of Arthur Law- 
rence Abrams, an Attorney at Law. U.S.D.C. 1017 


ATTORNEYS’ FEES 


Where the third-party tort recovery in a workmen’s com- 
pensation death case exceeds the employer’ Ss compensation 
liability, N.J.S.A. 34:15-40(e) requires that the er mployer 
be assessed for his pro rata share of the attorney’s fee in 
the third-party recovery calculated on the benefit received 
by the employer, not exceeding one-third of the recovery 
Teller v. Major Sales, Inc. Supreme Ct. 86 

Where an attorney’s fee of 28.14% was allowed and de- 
ducted from the $75,000 settlement of the third-party action, 
and the workmen’s compensation death liability of the 
employer was $30,238.50, the employer must pay 28.14% 
of $30,238.50 to the dependents by way of reimbursement 
in addition to the counsel fee allowed to their counsel for 
~~ in the Workmen’s Compensation Division. Teller 

. Major Sales, Inc. Supreme Ct. 86 

A munici : yality may not indemnify municipal officers for 
the costs of defense of a criminal action charging what 
amounts to official misconduct. Township of Manalapan V. 
Loeb. Chan. Div. 87 

R. 1:21-7, regulating contingent fee arrangements in tort 
litigation, is valid and constitutional. American Trial Law- 
yers Ass’n v. N.J. Supreme Ct. App. Div. 169 

Attorneys do not have the right to enforce contractual 
provisions for more than a i se and reasonable fee. Ameri- 
can Trial Lawyers Ass’n v. N.J. Supreme Ct. App. Div. 169 

Counsel fees allowed for legal services rendered by co- 
executor should be based only on legal services and should 
reflect compensation he received as counsel and as a di- 
rector of the company operated by the executors. In re 
Estate of Charles F. Seabrook, Deceased. App. Div. 232 

Since the Death Act only permits one recovery, where 
third-party recovery was apportioned among plaintiff 
widow and her children, the fee schedule must be applied 
to the total amount received, no matter how many bene- 
ficiaries share in it, and not to each separate fund. Mc- 
Mullen v. Maryland Casualty Co., et al. App. Div. 394 

The limitation of attorneys’ fees to 25% of recoveries for 
the benefit of infants and incompetents does not apply to 
wrongful death recoveries where the class of beneficiaries 
includes one or more adults. McMullen v. Maryland Cas- 
ualty Co., et al. App. Div. 394 

In a third-party recovery, since the lienor has the prior 
right to payment, the lien exists on the first monies paid; 
thus the lienor will pay the plaintiff’s attorney the greater 
of the percentages allowed by the fee schedule, but not 
exceeding one third, and the plaintiff’s fee obligation will 
begin after the lien is paid, at that point in the fee schedule 
where the lien stops and the plaintiff’s interest begins 


McMullen v. Maryland Casualty Co., et al. App. Div. 394 
Pre-paid Legal Services: An Evaluation, by Emanuel A. 
Honig 409 


infect a 
a charge for the 
Armin Corp. v. Kullman. 
430 


A provision for 20°. attorney’s fees does not 
guarantee with usury, since it is merely 
reasonable expense of collection. 
Law Div. 

Where the State of New Jersey advanced money to the 
Medicaid Program on behalf of an infant plaintiff, who 
suffered injuries in an accident and who subsequently r¢ 
ceived a judgment, the State has a right of subrogation, 
subject, however, to its pro rata share of the attorneys 
fees on the amount recovered. Hedgebeth et al v. Medford 
Law Div 774 

The counsel fees and costs awarded to a plaintiff wife 
upon the eg of the final judgment of divorce are as much 
necessaries as are alimony, maintenance and support, and 
are excep ted release by a discharge in bankruptcy. 


Pelusio v. Pelusio. App. Div. 974 


BANKRUPTCY 


Suit to enjoin alleged nuisances caused by railroad oper 
a ating under Section 10 (reorganization) of the Bankruptcy 
Act may be brought in state court under 28 U.S.C.A. ‘959. 
Cty. of Bridgeton v. The Central Railroad Company of N.J 
et al. Chan. Div 5] 
Proposed Bankruptcy Rules 185 
The purchaser of a bank png husband’s interest in the 
family — ‘nce owned by the husband and wife as tenants 
by the entirety becomes a tenant in common with wife for 
joint lives of the bankrupt and his wife and is entitled to a 
partition and sale only of the tenancy in commun for the 
joint lives of the husband and wife, a sale which would not 
ye the wife’s right of survivorship. Silver Bay Homes 
. Hermann. App. Div - 
The counsel fees and costs awarded to a plaintiff wi 
upon the entry of the final judgment of divorce are as muc ‘h 
necessaries as are alimony, maintenance and support, and 
are excepted from release by a discharge in bankruptcy. 
Pelusio v. Pelusio. App. Div. 974 


BAR ASSOCIATION 
ABA Mid-Year Meeting 105 
New Jersey State Bar Nominating Committee Report 137 
Report of the President’s Committee of the New Jersey 
State Bar Association (on constitutional convention) 225 
The Bar Institute And Law Center, Report On, by Martin 
Haines 449 
State Bar Budget 578 


BAR EXAMINATIONS 
February, 1974 266 
The Way We Were 499 
Sample Multi-state Questions 499 
BARBERS 
4 Wayne ordinance 


open after 6:30 P. 


prohibiting barber shops from staying 
| is unconstitutional as an arbitrary 
exercise of the Police Power, since the restriction on hours 
of business is not reasonably related to health or safety 
Law Div 26 





BEACHES 
An ordinance providing a residency-differentiated fe 
schedule for use of a municipal beach is invalid as a vio 
lation of the Pubic Trust Doctrine. Borough of Neptune 
City v. Borough of Avon-By-The-Sea. 690 
A Case Note On ‘Neptune’ 690 


BIDDING 
A contract between the Essex County Park Commission 
and a vendor granting that vendor the exclusive right to 
distribute ice cream within the park system and to supply 
ice cream to revenue producing facilities therein is a dis 
cretionary exercise of the Commission’s authority and may 
be awarded without competitive bidding. Pied Piper Ice 
Cream, Inc. v. Essex Cty. Park Commission. Law Div. 110 
The purpsse of competitive bidding is to guard against 
favoritism, improvidence, extravagance and corruption, 
and N.J.S.A. 40:28-5 and 20A:11-4 require competitive bid- 
ding by a township for installation of a burglar alarm 
enunciator panel in police headquarters, even though the 
necessary fees are paid by members of the public rather 
than by the township. Schnell et al v. Twp. of Millburn et 
al. App. Div 314 
Where municipality expressly reserved the right to waive 
insubstantial irregularities in the submission of bids, 
municipality could award a public works contract to the 
lowest bidder who, in lieu of accompanying his bid with 
the ten percent certified check required by the published 
notice and instructions to bidders, submitted a bid bond in 
the penal sum of the required amount. River Vale v. Longo 
Construction Co., Inc. et al. Law Div. 318 
Where two bidders were engaged in controversy as to 
who should be awarded local public contract and each bid- 
der had advised that it would institute suit if contract were 
awarded to the cue) declaratory action technique pursu 





ant to N.J.S.A. -50 et seq. was an appropriate pro- 
cedure for acts to follow. River Vale v. Longo 
Constr. Co., Inc., et al. Law Div 318 


All State contracts involving more than $2500 are award- 
ed only after a public advertisement for bids except where 
the subject matter is the acquisition of real property and 
this exception is made subject to the conditions that the 
State Treasurer give written approval and that it be in 
accordance with appropriations made therefor. Lincoln 
Hwy. Realty Co. v. State of N.J. Chan. Div. 430 


BOARD OF HIGHER EDUCATION 

The action of the Board of Higher Education in adopting 
a resolution using a different student-faculty ratio as the 
basis for the budget funding requests for Rutgers Uni 
versity and other State Colleges did not require compliance 
with the procedures of the Administrative Procedure Act or 
prior collective negotiations with faculty representatives 
Rutgers Council of the American Association of University 
Professors v. The New Jersey Board of Higher Education 


App. Div 38 
The Board of Higher Education is not required to nego 
tiate concerning tenure guidelines with representatives of! 


the faculty, but should voluntarily discuss such matters 
Association of New Jersey State College Faculties, Inc 
Dungan. Supreme Ct 289 











The Board of Higher Education has been legislatively 
vested with power to establish tenure guidelines which it 
considers educationally desirable so long as those guide 
lines are reasonable and not contrary to any statutory pro 
vision dealing with tenure. Assn. of N.J. State College 
Faculties, Inc. v. Dungan. Supreme Ct ¢ 
BOARDS OF EDUCATION 

\ regional school board cannot challenge municipa 
zoning ordinance on the ground that the resi Id be ¢ 
rapid influx of students into its schools tion 
v. Township of Gloucester. Law Div “954 

Where the legislature has established a school district 


5 ul 
boundaries which are not coextensive with those of 
respective municipal constituents, any 
which arises in the bearing of the cost of new 
is outweighed by the advantages which inure to every 
municipality organized into such a district. Bd. of Educa 
tion v. Township of Gloucester. Law Div 254 
The fine line between questions of educational policy and 


those relating to condi itions of employment has beer 


with 


each of its 


r 


1 left to 








the courts to draw on a case by case basis. Bd. of Ed. of 
West Orange v. West Orange Ed. Assn. Chan. Div 459 
Items which are not predominantly educational policie 
I \ } 
and directly affect the financial and cory welfare 
the teachers do not remain exclusively with the Boz rd and 


are negotiable. Bd. of Ed. of West Orange \ We st Orange 
Ed. Assn. Chan. Div 459 

A change in schedule that results in a heavier work load 
for department chairman is a negotiable condition of em 
ployment and should be arbitrated under the terms of the 





agreement between the Board of Education and the West 
Orange Educational Association. Bd. of Education of West 
Orange v. West Orange Ed. Assn. Chan. Div. 459 


The tenure system will not be at all impaired if a board 
: education is called on to respond to a nontenured teach 
‘r’s inquiry as to why she was not re-engaged for the forth 
peed school year. Donaldson v. Bd. of Ed. of North 
Wildwood. Supreme Ct. = 521 
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The requirement that reasons be stated may serve as a 
significant discipline on a board of education against arbi- 
trary or abusive exercise of its broad discretionary powers. 
Donaldson v. Bd. of Ed. of North Wildwood. Supreme Ct. 521 

A timely request for an informal appearance before a 
board of education by a nontenured teacher who has not 
been re-engaged should ordinarily be granted, even though 
no formal hearing is undertaken. Donaldson v. Board of 
Education of North Wildwood. Supreme Court. 521 


BONDS 
A surety company on payment bonds furnished in con- 
nection with the construction of public works housing proj- 
ects must pay and reasonable attorney’s fees in- 
curred by a laborers’ union in an action to collect on 
employer's delinquent contributions to the welfare and 
pension fund. Newark Laborers’ Pension-Welfare Funds v. 
Commercial Union Insurance Company. App. Div. 35 
Personal guarantors of commercial bail bond were real 
parties in interest and became subrogated to the insurance 
company’s rights on forfeited bond. Stringer v. State of 
N.J. et al. App. Div. 122 
Where the general construction contract requires the 
contractor-principal to pay all claims for labor and ma- 
terials, and the surety bond is expressly integrated with the 
contract and the bond is conditioned for the principal’s 
faithful performance of the contract a subcontractor is en- 
titled to recover for its unpaid claim as a third party bene- 
ficiary under the bond even though the bond contained no 
express provision for payment of unpaid claims of sub- 
contractors. The Ameleo Window Corp. v. Federal Insur- 
ance Company. App. Div. 314 
Power of a statutorily created water commission to issue 
bonds to finance construction of needed facilities may be 
implied. Dept. of Health of New Jersey v. North Jersey 
Dist. Water Supply Com., et al. App. Div. 382 


costs 


BREATHALYZERS 
The certificate of operability of a breathalyzer, made in 
the regular course of testing the machine by a trooper 
whose business it is to inspect it, is admissible as evidence 
against a defendant charged with driving while impaired, 
under either Evidence Rule 63(13) or 63(15). State v. Hudes. 
Bergen Cty. Ct. 585 
The failure of one accused of operating a motor vehicle 
while under the influence of intoxicating liquor to submit 
to a breathalyzer test is properly admitted into evidence 
and can be the basis of an inference of guilt. State v. Ta 
bisz. App. Div. 639 
An Inspection Certificate offered to establish that the 
breathalyzer was in proper operating order is admissible 
as a business record under Evidence Rule 63(13) or as the 
report and finding of a public official under Evidence Rule 
63(15). State v. McGeary. App. Div. 689 
An Inspection Certificate is admissible, without testimony 
and cross-examination of the co-ordinator who tested the 
machine, as proof that the breathalyzer was in prope: 
working order. State v. McGeary. App. Div. 689 
When a complaint is issued under N.J.S.A. 39:4-50 charg- 
ing driving while impaired or under the influence based 
upon a breathalyzer test, the State must keep the test 
ampules and reference ampules in an undeteriorated condi 
tion until the time for trial set forth in the complaint. State 
v. Teare. Law Div 703 
Failure of State to produce the test ampules and refer 
ence ampules used in breathalyzer test is grounds for sup- 
pressing the results of the test since the unavailability of 
the ampules deprives the defendant of an important avenue 
of cross-examination on the test. State v. Teare. Law 
Div 703 
Since a violation of N.J.S.A. 39:4-50 is quasi-criminal, and 
not an indictable offense, police have no right to fingerprint 
and take mug shots arrested for that offense; doing 
so, and improperly cash bail until the accused 


of one 
refusing 


took breathalyzer tests, however, absent physical force or 
violence, did not violate his right to due process of law 
State v. Conners. App. Div 736 


The operator of a breathalyzer is required by N.J.A.C 
13:51-3.5 to dispose of each test ampoule at the conclusion 
checking of a random 


examination, and the spot 











ampoule is sufficient prima facie proof that the chemicals 
in the test ampoule were of the proper kind and in proper 
proportion. State v. Dickens. App. Div 782 

relephone equipment nd the method of its use as a 
tracer, is sharply difierentiable from such apparatus as 
breathalyzers, VASCAR, etc., which require periodic in 
pection or adjustment id specially trained operators, 

1 specific | f that it was in proper working order need 
not be offered. State Vo App Div 959 
BROKERS 

Standardized provision in exclusive listing agreement, 
prepared by a large association of realtors for sale of 
residence by unrepresented, unsophisticated lay persons 
vhich entitled broker to one-half of the dn posit in the event 


nenforceable as against public 


of forfeiture by buyers is 1 


policy in view of the substantial inequality in the bargain 
ing power in this case between broker and seller. Kulp Real 
Estate v. Favoretto. Cumberland Cty. Dist Ct 255 

\ buyer is liable to the broker for his commission unless 
there is a valid, legally sufficient reason for nonperform 
ance of the contract, and it was plain error for the trial 





judge to instruct the jury that they should consider what 
the ordinary, prudent, reasonable person would do in like 
ircun ‘es. Atlas t/a Polwin and Mathias v. Silvan et 
il. Ap] 502 

\ broker who may not recover commissions from a sel- 
ler directly, by reason of the statute of frauds, may not 


same result indirectly by a claim against 
the seller for wrongful interference with the broker’s rea- 
sonable expectancy of economic benefit. McCann et al v. 
3iss et al. Supreme Ct. 570 

The law does not imply a contract between broker and 
buyer that buyer will pay broker’s commission if he can- 
not legally collect it from the seller. McCann et al v. Biss 
Supreme Ct 570 


accomplish the 





et al. 
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BULK TRANSFER 

A bulk transferee must have actual knowledge of a debt 
of the transferor before it can be required to pay same. 
Federal Ins. Co. v. Pipeco Steel Corp. App. Div. 54 

Where a bulk transferor leaves creditors off the list that 
it supplies to the transferee, the creditors do not receive 
notice of the sale, and the transferee does not otherwise 
have actual knowledge of the debts, the transferee is not 
liable therefor. Federal Ins. Co. v. Pipeco Steel Corp 
App. Div. : 54 


BURDENS 
A person committed under N.J.S.A. 2A:163-2 must estab- 
lish his right to a conditional release by clear and con- 
vincing evidence. State v. Carter. Supreme Ct. 209 
The contemnor has the burden of showing that the com- 
mtment, lawful when ordered, has lost its coercive impact 
and become punitive. Catena v. Seidl. Supreme Ct. 570 
Although liberality should be exercised in considering 
applications made before sentencing to withdraw guilty 
plea, when a voluntary and knowing plea bargain has | been 
entered into, a defendant’s burden of presenting a agen 
basis for his request is heavier. State v. Huntley. App. 
Div. "574 
The burden of proof on the issue of whether a substitute 
facility is adequate shall be borne by the condemnor. State 
of New Jersey v. Twp. of South Hackensack. Supreme 
Ct. 617 
In prosecutions for a violation of the Motor Vehicle Act, 
once the State has proved that a traffic control device does 
exist in a specific location, it is to be presumed official and 
properly placed there; the burden of going forward and 
adducing evidence to rebut the presumption then falls upon 
the defendant. State v. Cooper. App. Div. 687 
In a proceeding under NISA. 9:16-1 et seq., the appro- 
priate burden of proof to demonstrate that a husband did 
not have access to his wife during the period within which 
her child was conceived is by clear and convincing evi 
dence. Sarte v. Pidoto. App. Div. 734 
An action for the return of seized items is civil, not crim- 
inal; discovery is a right, and the burden of proof is by a 
preponderance of the evidence. State v. Rodriquez. App. 
Div. ; 782 
It is up to the claimant, in his complaint or motion for a 
return of seized money, to prove a prima facie case at 
trial; the burden then passes to the State to show that the 
fund was used in or resulted from a criminal transaction 
State v. Rodriquez. App. Div. 782 
Where a witness refuses to testify before the State Com 
mission of Investigation, after having been granted im- 
munity, and is cited for contempt by the court and com 
mitted until such time as he purge himself of contempt, 
he has the burden of proving that his continued confine 
ment had lost its coercive impact, and become punitive, 
by live testimony with opportunity for cross-examination 
Catena v. Seidl. Supreme Ct 958 
Where there is an illegal search prior to the issuance of 
a search warrant and defendant has introduced substan 
tial evidence showing that the items were discovered as a 
result of the illegal search, the burden is on the State to 
show that application for a sarch warrant was made either 
despite or without reliance upon the illegal search, State 
v. Rocc asecca. Law Div 1000 


CARRIERS 

Under the Interstate Commerce Act, a carrier may re- 
cover from a customer for an accidental undercharge 
the rates in the published tariff are the only permissible 
charges and may not be either increased or waived. Time 
D.C. Inc. v. Tappins. Essex Cty. Dist. Ct 22 

Under the Interstate Commerce Act, 49 U.S.C.A. Sec 
20(11), the initial carrier is liable for any damage or loss 
suffered while the goods are in the possession of it or any 
connecting or succeeding carrier unless it proves that the 
succeeding carrier was guilty of negligence which proxi- 
mately caused the loss. Semi Metals, Inc. and General In- 
strument Corp. v. Pinter Brothers and Eastern Freight- 
ways, Inc. Law Div. 35 


sine e 








A shipper is not estopped from claiming a full joss against 
the initial carrier, even where it misdescribes the contents 
of lost cartons in order to secure a lower rate, where the 
carrier could have protected itself merely by instructing 
its employees not to accept any shipment unless a value 
was declared on a bill of lading, and failed to do so. Semi 
Metals, Inc. and General Instrument Corp. v. Pinter 
Brothers and Eastern Freightways, Inc. Law Div. 35 

Federal law permits a consignee who paid the carrier’s 
freight charges to the shipper in reliance upon prepaid bills 
of lading to invoke equitable estoppel as a defense against 
the carrier who had extended credit to the consignor. Pen- 
brook Hauling Co., Inc. v. Sovereign Construction Co., Ltd. 
Law Div. 81 

The indemnification provision in a triy ) lease covering the 
use of a motor truck engaged in interstate commerce, 
whereby the lessor indemnifies the lessee for any loss re- 
sulting from the use of the vehicle, is contrary to public 
policy as expressed in the I.C.C. regulations providing in 
such cases for assumption of all liability by the lessee, and 
hence is unenforceable. Gordon Leasing Co. v. Navajo 
Freight Lines et al. Somerset Cty. Dist. Ct. 887 


CERTIFICATION 

Wilfully false answers to interrogatories, certified to in 
accordance with R. 1:4-4(b) in lieu of oath, may consti- 
tute false swearing in violation of N.J.S.A. 2A:131-4. State 
v. Parmigiani. Supreme Ct. 538 


CHANGE OF NAME 

When a court grants an application for a change of name 
in a statutory proceeding the plaintiff is forever barred 
from using any other name for any purpose whatsoever 
without first instituting a judicial proceeding for a second 
change of name. In re Bonnie Lee Daniels Lawrence. Ber- 
gen County Ct. 545 


CHARITIES 

Tariff of telephone company was not discriminatory and 
did not violate N.J.S.A. 48:3-4 since telephone company 
treated all charitable customers alike in not extending th« 
charitable discount to them for new telephone services 
Essex Cty. Welfare Bd. v. N.J. Bell Tel. Co. App. Div. 171 


CIVIL PROCEDURE 
A complaint charging that the New Jersey tax system 
distributes fiscal responsibility for public assistance, courts 
and supporting agencies in such a way that certain counties 
bear a substantially disproportionate and unfair burden 
presents issues which require a plenary trial, and may not 
be dismissed on a motion. Bonnett v. State. App. Div 19 
In an action in which plaintiff relies upon equitable fraud 
the only relief that m ht is equitable relief, such 
as rescission or reform an agreement, and not 
monetary damages only. Foont-Freedenfeld Corp. v. Elec 
tro-Protective Corp. App. Div. 138 
Where interpretation of a zoning ordinance is erang for, 
the issue is a legal or > and | is peculiarly suited to the judi- 
cial function, so that wher question was interpretation of 
the meaning of ‘“‘public acne” in zoning ordinance ex 
haustion of administrative remedies was not required be- 
fore institution of ‘‘In Lieu’ action. Supermarkets Oil ( 
Inc. v. Zollinger et al. App. Div 214 
The purpose of the declaratory judgment is to — a 
means for adjudicating rights in cases involving contro 
versy that has not yet reached the state at which either 
party may seek a coercive remedy. Hammond v. Doan 
Law Div. 932 
There is ordinarily no reason to involve the declaratory 
judgment proc edure where another adequate remedy is 
available. Hammond v. Doan. Law Div 232 
Defendant municipality was properly allowed to cross 
examine witnesses on issue of damages and liability al- 
though it had had its defense suppressed for failure to 
answer interrogatories where its conduct had not been con 
tumacious and where question of just compensation was a 
difficult one in action brought by landowner for just com 
pensation for municipality’s “option”? under N.J.S.A. 40:55 
1.20. Beech Forest Hills, Inc. et al v. Morris Plains. App 























Div. Ait 
N.J.S.A. 2A:34-7 vests the trial court with some disc 
tion as to whether it ould grant a decree to each where 

both parties make out grounds for divorce. Chalme 
Chalmers. Supreme Ct 162 





Declaratory judgment actions properly cognizable in the 
hy ht , 





























Law Division should not be the Chance 
vision merely because injunct ilso sought. Go 
ernment Employees Ins. Co Chan. Div. 6( 
A declaratory judgment action involving the construction 
of an insurance policy to determine questions of coverage 
and the duty of the irance carrier to defend should b 
brought in the Law 1; the parties may m there 
for a consolidation with or restraint pe nding third 
party liability action. Government FE1 ees Ins. ¢ 
Butler et al. Ch 603 
R. 4:40-2 permit and obtain a jud 
ment n.o.v. whe 1 a combination o 
the | ising t kre 
affiri ® “ sis 
yn other is an p. of North Brunswic 
et al. App. Div 638 
The purpose of the doctrine of forum non conveniens 
to prevent harassment of or injustice to a defendant; being 
i€ ure ora ne matte ef to the 
oft tne ] ) 1 Facto 
ry te Su r ( ¢ 
The applicabili y ol R. 4:42-11(b) and the yunt of p 
judgment i] ( ved thereunder must be 
determi i I nd nol be determine 
by clerical ¢ ! c} rhe Central R.R. of N.J., ete 
App Div 639 
Pilot Freight C ¢ Ir v. Loc 60, I.B.T. U.S.D.C 
for the ee of N.J 643 
Held, on S, that the record is inadequate to determine 
the validity a ‘the a here of the interrogatory de 
fault ag rule. General Motors Corp. et al v 
ete. App. Div 734 


The Director of the Division of Civil Rights’ interroga- 
tory default procedural rule as promulgated is not ultra 
vires the legislative grant of power of N.J.S.A. 10:5-1 et 
seq., and it does not violate due process nor the constitu- 
tional separation of powers. General Motors Corp. et al v. 
Blair, etc. App. Div. 734 

In a filiation proceeding under N.J.S.A. 9:16-1 et seq., 
upon the demand of either party, the trial de novo cn an 
appeal to the county court shall proceed before a jury. 
Sarte v. Pidoto. App. Div. 734 

R. 4:28-3(b) requires the joining of an action for loss of 
consortium by one spouse with the personal injury action 
of another spouse; it does not command separate actions 
by spouses for personal injuries being joined in a single 
complaint filed by a single attorney. Scott v. Richstein. 
Law Div. 760 

Where a private litigant seeks a mandatory injunction 
against the Port Authority, the Attorney General is not in 
compliance with N.J.S.A. 32:1-161 when he moves to inter- 
vene merely to give plaintiff his day in court, without pass- 
ing on the merits of the case or taking any role in the 
litigation. Evans-Aristocrat Industries, Inc. v. City of New- 
ark, etc. Chan. Div. 761 

Insofar as N.J.S.A. 2A:33-1 et seq. authorizes distress for 
rents by landlords of commercial tenants, it is unconstitu- 
tional, and, since the common law substantive right of dis- 
traint is governed by invalid procedural methods, it may 
not be exercised in New Jersey. Van Ness Industries, Inc. 
v. Claremont Painting & Decorating Co. Chan. Div. 775 

An action for the return of seized items is civil, not crim- 
inal; discovery is a right, and the burden of proofs is by a 
preponderance of the evidence. State v. Rodriquez. App 
Div. ots 782 

If a judgment of forfeiture of moneys seized in a gam- 
bling raid is sought by the State, it is essential that such 
relief be claimed affirmatively by cross-motion or other 
appropriate pleading. State v. Rodriquez. App. Div. 782 

A person challenging the actions or decisions of a state 
administrative agency or officer should seek judicial re- 
view as a matter of right before the slag Division pur 
suant to R. 2:2-3(a). State v. Richardson. Law Div. 785 

R. 4:7-1 provides that all claims between parties be dis 
posed of as early and expeditiously as possible, and, in the 
case of liquidated claims, the first time around. Schweit- 

v. MacPhee. App. Div 818 

The applicatic - of the rules must be the common oc- 
currence and relaxation the exception. Schweitzer v. Mac- 
Phos App. Div. 818 

» landlord of commercial processor who seeks to as- 
sert a claim against the supplier of allegedly defective 
chemicals | for damage to building resulting from spon- 
taneous ignition of chemicals, involving common questions 
with those presented in the complaint and counterclaim in 
the action between the supplier and processor, should be 
permitted to intervene in that action. Monsanto Company 
v. Alden Leeds, Inc. et al. Law Div. 822 

Whether plaintiff sustained a fracture of the ribs is an is- 
sue of fact that cannot be disposed of on a motion for sum- 
mary judgment. Rugamer v. mae Law Div. 857 

Prior to the adoption of L. 4, c. 49, the right of a land 
lord to possession of his property was established by other 
law, statutory or common, and N.J.S.A. 2A:18-51 et seq 
merely established the procedure to be used to assert such 
ri that act, however, established changes in the sub 
stantive rights of landlords and tenants while also amend- 
ing the jurisdictional and procedural requirements. 25 Fair 
mount Avenue, Inc. v. Stockton. Bergen Cty. Dist. Ct. 881 

Defendants’ motion for judgment at the close of the evi- 
dence in a strict liability in tort case was properly granted 
where the theory upon which plaintiff exclusively relied 
was that automobile accident was caused by defective cam 
breaking and defendants’ uncontradicted proofs showed 
that original cam was whole and unbroken after the acci 
dent. Scanlon v. General Motors Corp. et al. Supreme Ct. 833 

Where complaint and answer were filed within the statu- 
ory period, the defendant’ s motion to assert a counte: 

personal injuries in a supplemental pleading 
filed after the statute of limitations has run on the counte) 
claim is denied. Giambuttista et al v. Bradlees Inc. et al 
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CIVIL RIGHTS DIVISION 

Order of Division on Civil Rights compelling Little 
League to permit girls to participate held valid. National 
Organization for Women, et al v. Little League Baseball, 
Inc. App. Div. 342 

The Director of the Division of Civil Rights’ interrogatory 
default procedural rule as promulgated is not ultra vires 
the legislative grant of power of N.J.S.A. 10:5-1 et seq., and 
it does not violate due process nor the constitutional sep- 
aration of powers. General Motors Corp. et al v. Blair, etc. 
App. Div. a 


CIVIL SERVICE 

An extension of the work day of court personnel and the 
prosecutor’s staff for the purpose of implementing the Chief 
Justice’s directive extending court hours, together with the 
refusal of the counties to grant additional compensation, 
did not constitute ‘‘reductions without good cause’? under 
N.J.S.A. 11:22-38, and hence Civil Service Commission 
could not compel additional compensation. Prosecutor’s 
Detectives and Investigators Ass’n. of Essex Co. et al v. 
Hudson Co. Bd. of Chosen Freeholders et al. App. Div. 97 

Where police officer’s conduct on the two occasions when 
he left his post without authority showed a continued in- 
sensitivity to and disregard of the obligations of his office, 
the municipality properly concluded that his derelictions 
warranted his removal from the police department. Bor- 
ough of Elmwood Park v. Fallon. App. Div. 454 

The remedy, where hours are increased, is for employee 
organizations to collectively negotiate the matter of pay- 
ment with the respective Boards of Freeholders, under the 
Employer-Employee Relations Act. Prosecutor’s Detectives 
and Investigators Assn. of Essex County et al v. The Hud- 
son County Bd. of Chosen Freeholders et al. App. Div. 758 


CLASS ACTIONS 
A Look At The Eisen Decision, by Paul M. Bernstein 447 


CLERGYMAN 

A youth director of a church is not an officiating clergy- 
man so that property he occupies is not entitled to exemp- 
tion as a parsonage under N.J.S.A. 54:4-3.6. Borough of 
Cresskill v. Northern Valley Evangelical Free Church. 
App. Div. 51 


COMMERCIAL LAW 
Although a manufacturer may not exercise control over 
a product once it has yielded dominion, title and risk, the 
purchaser-retailer is under an obligation to disclose ma 
terial facts, refrain from misrepresentations, fraud and 
deceit, and comply with all applicable statutes. Clairol Inc. 
v. Cosmetics Plus. Chan. Div. 803 
The two principles of protection of goodwill and unre- 
stricted alienation of personalty can be substantially ac- 
commodated by limiting restraints of trade to those which 
are fair and reasonable. Clairol Inc. v. Cosmetics Plus. 
Chan. Div. i 303 
Whenever a manufacturer’s goodwill is damaged without 
any justification, in the absence of an equal or superior 
right, the owner thereof is entitled to relief, and deception 
of the consumer alone constitutes a sufficient basis for 
relief. Clairol Inc. v. Cosmetics Plus. Chan. Div. 803 
Where a bank has advanced moneys on a loan to a cor- 
poration following the execution of the standard bank form 
of continuing guaranty by officers and directors of the cor- 
poration, extensions or renewals of the loan did not termin- 
ate the liability of the estate of a deceased guarantor or of 
a guarantor who attempted to revoke his obligations under 
the guaranty after the loan had been made. First New 
Jersey Bank et al v. F.L.M. Business Machines, Inc. et al. 
Law Div. 823 
Provisions in the documents executed on the sale of a 
restaurant business and license, which clearly expressed 
the parties’ intent that a transfer of the pledged stock of the 
purchasing corporation by the existing stockholders would 
constitute a default entitling seller to accelerate the due 
date of the unpaid purchase price, are enforceable notwith- 
standing N.J.S.A. 12A:9-311. Poydan, Inc. et al v. Agia 
Kiriaki, Inc. et al. Chan. Div. 862 


COMMISSIONS 

A rate of 2!2% on corpus in excess of $100,000 is appropri 
ate where the ‘“‘pains, trouble and risk’’ were average, but 
such rate should be adjusted downward where the base of 
corpus receipts represents a substantial increase in value 
due almost entirely to a general real estate inflation. In re 
Estate of Charles F. Seabrook, Deceased. App. Div 232 

The same considerations applicable in scaling down the 
base rate of corpus commissions are applicable in deter- 
mining the rate allowable for the additional five executors. 
In re Estate of Charles F. Seabrook, Deceased. App. Div. 232 


CONDEMNATION 

When the condemnee denies the condemnor’s authority 
to condemn because of the alleged arbitrariness in selec- 
tion of the route through the condemnee’s property, all 
proceedings in the action and all work within the con- 
demnee’s lands must be stayed pending the complete de- 
termination of the route question and exhaustion of appel- 
late review. Township of Bridgewater v. Yarnell. Supreme 
Ct. 7 123 
Where the condemnee has applied to appellate court for a 
stay, it is improper for the condemnor to supplement the 
trial court with ex parte affidavits purporting to show that 
the alternate route proposed by condemnee was not feas- 
ible. Township of Bridgewater v. Yarnell. Supreme Ct. 123 

Where the condemnee’s proofs make out a prima facie 
case of arbitrariness in route selection, the condemnor must 
present its proofs in support of the route it proposes to 
the trial court. Township of Bridgewater v. Yarnell. Su- 
preme Ct. 123 

Defendant municipality was properly allowed to cross 
examine witnesses on issue of damages and liability al 
though it had had its defense suppressed for failure to 
answer interrogatories where its conduct had not been con- 
tumacious and where question of just compensation was a 
difficult one in action brought by landowner for just com- 
pensation for municipality’s ‘‘option’’ under N.J.S.A. 40:55- 
1.20. Beech Forest Hills, Inc. et al v. Morris Plains. App. 
Div. ne 416 


In awarding compensation for land reserved pursuant to 
N.J.S.A. 55:1.20 neither principal nor interest on mortgages 
on the land is an element nor are consequential damages 
such as loss of business profits caused by business inter- 
ruption allowable. Beech Forest Hills, Inc. et al v. Morris 
Plains. App. Div. 416 

Where a public utility with the power of eminent domain 
in good faith erroneously enters the lands of another prior 
to a required prepayment and preliminary administrative 
determination required by statute, an absolute bar of the 
exercise of the power should not be imposed if this in itself 
will be inimical to the public welfare. In re Petition of 
A. T. and T. of N.J. for the Right to Exercise the Power 
of Eminent Domain. App. Div 522 

The requirements of the Eminent Domain Act, N.J.S.A. 
20:3-6, and of R. 4:73-1 for reasonable disclosure of the 
manner of calculation of the condemnor’s offer do not 
require the condemnor to disclose its written appraisals to 
the condemnee before trial. State of New Jersey, by the 
Commissioner of Transportation v. Meisler, et al. Law 
Div. Ns 554 

Just as an owner is not entitled to benefit from an en- 
hancement in value as a result of a previous announcement 
of a proposed taking, so an owner, who has not been dam- 
aged by the depreciating effect of such prior dannounce- 
ment, is not entitled to reap a windfall. N.J. Dept. of En- 
vironmental Protection v. Nalbone Trucking Co., Inc. et 
al. App. Div. 5 558 

The determination of the highest and best use of prop 
erty in condemnation proceedings is for the jury to make 
New Jersey Dept. of Environmental Protection v. Nal- 
bone Trucking Co., Inc. et al. App. Div. 558 

Action of redevelopment agency in discouraging a pro- 
spective tenant from renting does not constitute a ‘‘taking”’ 
which would compel condemnation where the property can 
be used for rental purposes. Freeman v. Paterson Rede 
velopment Agency. Law Div. 559 

A court cannot compel a redevelopment agency to initi 
ate condemnation proceedings prior to a taking. Freeman 
v. Paterson Redevelopment Agency. Law Div 559 

Henceforth, when a condemnor takes property which is 
already devoted to some public use by another agency of 
government, the requirement of just compensation will be 
met by the condemnors furnishing, or paying an amount 
sufficient to construct, an adequate, substantially equiv 
alent substitute facility. State of N.J. v. Twp. of South 
Hackensack. Supreme Ct. 617 

The burden of proof on the issue of whether a substitute 
facility is adequate shall be borne by the condemnor. State 
of N.J. v. Twp. of South Hackensack. Supreme Ct 617 

A mere showing that an owner’s approaches to solving 
a drainage problem are preferable or more desirable than 
a condemnation of a part of their property for a drainage 
easement is not enough to create a genuine issue of fact 
as to whether the condemnor’s proposal is feasible and 
reasonable. County of Ocean v. Stockhold. App. Div. _ 634 

In a condemnation proceeding in which the subject prop 
erty is damaged by fire after having been declared to be 
part of a blighted area, the condemnor is entitled to a 
credit against the condemnation award for the insurance 
proceeds for fire damage received by the condemnee. Hous 
ing Authority of the City of Camden v. United Ajax Corp 
et al. App. Div. 668 

The statutory scheme of the Eminent Domain Act of 1971 
is to provide interest on the entire award from the date of 
the commencement of the action (or from the date of an 
earlier taking) and to exclude therefrom e::; payments 
or deposits from the date of payment or deposit forward 
Jersey City v. Realty Transfer Co. App. Div 760 

Where three preexisting access roads remained intact 
after the partial taking, expert testimony offered to prove 
that the taking deprived the remaining acreage of reason 
able access may be rejected, particularly if future impair 
ment of access is speculative. State of N.J. v. Interpac: 
Corp. App. Div. 934 

In highway frontage condemnation cases, damages may 
be measured by either (a) the per se value of the taken 
property plus the diminution in value of the remainin; 
land, or (b) the difference in value of the property before 
and after the taking. State of New Jersey v. Interpace 
Corp. App. Div. 934 

N.J.S.A. 20:3-17 limits the taking of early possessicn by 
the public entity condemnor only to those specific case 
where express legislative authority to do so has been 
granted. Monmouth County v. Wissell et al. App. Div 935 

Not being ‘‘empowered to do so by law,’’ a county may 
not accelerate the taking of a defendant’s property in a 
Green Acres condemnation action by the filing of a declara 
tion of taking and proceeding thereon in accordance with 
N.J.S.A. 20:3-17. Monmouth County v. Wissell et al. App 
Div 935 


CONDOMINIUM 

Federal Income Taxation of Condominium Associations 
Some Fact And Fancy, by Andrew Kimmel 497 

Specific performance for the enforcement of a contract 
of sale of a condominium is not available to a vendor unless 
he will suffer an economic injury for which his damage 
remedy at law is inadequate or other equitable consider 
ations require the granting of the relief. Centex Homes 


Corp. v. Boag et al. Chancery Div 603 
Condominium Law In New Jersey, by Stephen Sussna 
and Jerome O. Pitt 637 


CONFLICT OF INTEREST 

Proof that the sole objector to the granting of a liquor 
license provided a telephone answering service for one of 
the City Councilmen who denied the transfer was sufficient 
to require an independent investigation by the Division of 
Alcoholic Beverage Control into the relationship betweer 
the two in order to deterinine if a substantial conflict of 
interest exists Paitakis v. City Council of the City of New 
Brunswick. App. Div. 8 

When an attorney who has undertaken to represent both 
buyer and seller in a real estate transaction discovers that 
the latent conflict of interests of the two clients has become 
acute, the attorney must immediately withdraw from the 
matter and advise both parties to secure independent coun 
sel. In the Matter of Guy J. Lanza. Supreme Ct. 633 
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An attorney may not undertake to represent both buyer 
and seller in a real estate transaction unless each party 
consents to the dual representation after the attorney has 
fully and specifically explained the potential areas of dis- 
agreement that may arise. In the Matter of Guy J. Lanza. 
Supreme Ct. 633 

Attorney for municipal liquor licensing authority violates 
the prohibition against representing conflicting interests 
when he prepares the contract for the transfer of the li- 
cense, advises the attorneys for the parties as to how the 
transfer should be undertaken, and also advises the li- 
censing authority with respect to the transfer. In re Martin 
L. Blatt. Supreme Ct. 662 

Where a councilman is to benefit from an amendment to 
the zoning ordinance, it is voidable if he voted for its intro- 
duction even though he abstained from voting on its pass- 
age. Netluch et al v. Mayor and Council of West Paterson 
et al. Law Div. 807 


CONSORTIUM 

R. 4:28-3(b) requires the joining of an action for loss of 
consortium by one spouse with the personal injury action 
of another spouse; it does not command separate actions 
by spouses for personal injuries being joined in a single 
complaint filed by a single attorney. Scott v. Richstein. 


Law Div. 760 


CONSTITUTIONAL CONVENTION 
Report of the President’s Committee of the New Jersey 
State Bar Association 225 


CONSTITUTIONAL LAW, FEDERAL 

For cases involving right to counsel, search and seizure, 
self-incrimination and speedy trial, see those subheadings 
under CRIMINAL LAW. 


Due Process 
An agency statement by the Director of the Division of 
Taxation, pursuant to court order, repealing or amending 
existing agency rules or regulations denies due process and 
is invalid unless it substantially complies with the require 
ments of N.J.S.A. 52:14B-4(a). Glaser v. Downes, ete. 
App. Div. 50 
Ortiz,v. Engelbrecht. U.S. Dist. Ct. for N.J. 55 
A confession by another is of such probative importance 
in a criminal trial that its exclusion, or the unreasonable 
impairment of an attack on its repudiation, is a denial of 
the defendant’s due process right to a fair trial. State v. 
Jamison. Supreme Ct. 294 
N.J.S.A. 2A:119A-3, proscribing engaging in the business 
of “loan sharking”’ is not veid for vagueness. State v. Til- 
lem. App. Div. 343 
A municipal ordinance touching fundamental constitu 
tionally protected rights must be narrowly drawn to define 
and punish specific conduct as constituting a clear and 
present danger to a substantial state interest. Toms River 
Pub. Co. v. Borough of Manasquan, et al. Chan. Div. 366 
Due process requires that a person affected by adminis- 
trative action be given a full opportunity to be heard, at a 
meaningful time and in a meaningful manner, before any 
official action is taken. Avant Industries Ltd. v. Kelly 
App. Div. 367 
Minimum compliance with due process in administrative 
hearings varies with the nature of the substantive right, 
the character and complexity of the issues, the kinds of 
evidence and factual material, the particular body or offi 
cial and the administrative functions involved. Avant In- 
dustries Ltd. v. Kelly. App. Div. 367 
N.J.S.A. 2A:170-90.1, prohibiting the employer from us- 
ing lie detector (polygraph) tests as a condition of employ- 
ment or continued employment, is a reasonable exercise 
of the state’s police power and is not violative of federal 
or state due process. State v. Community Distributors, Inc. 
Supreme Court 394 
The inclusion of the phrase “‘not lawfully or justly due” 
in N.J.S.A. 2A:135-3 does not render the statute unconsti 
tutionally vague. State v. Hanly. App. Div. 399 
Ordinance provision permitting residence outside the 
city under ‘“‘special circumstances” is void for lack of ade- 
quate standards, but is severable from remainder of 
ordinance. Abrahams v. Civil Service Commission. Su- 
preme Ct 433 
The words “equitable distribution” set forth a standard 
directing that the matrimonial judge apportion the marital 
assets in such a manner as will be just to the parties con 
cerned, under all of the circumstances of the particular 
case, and is not unconstitutionally vague. Painter v 
Painter. Supreme Ct 457 
The provision for equitable distribution, intended to apply 
to all property acquired during the marriage, whether be- 
fore or after the effective date of enactment, is a valid 
exercise of the state’s police power to protect a divorced 
wife and to recognize the wife’s contribution to a marriage, 
and is not violative of due process. Rothman v. Rothman 
Supreme Ct 463 
Whether an out-of-court identification is so unnecessarily 
suggestive and conducive to irreparable mistaken identi 
fication as to deprive the defendant of due process of law 
depends on the totality of the circumstances surrounding it 
and what is tested in the preliminary inquiry as to admis- 
sibility is whether the choice made by the witness repre- 
sents his own independent recollection. State v. Bono et al. 
App. Div 526 
It is a violation of due process to presume consecutive 
terms of incarceration for a crime committed while on 
parole and the subsequent parole violation charge. State v. 
DeMott. Law Div 575 
New Jersey’s Replevin Act is unconstitutional insofar as 
it does not require prior notice or hearing. The Singer Com- 
pany v. Gardner. Supreme Ct 657 
The Director of the Division of Civil Rights’ interrogatory 
default procedural rule as promulgated is not ultra vires 
the legislative grant of power of N.J.S.A. 10:5-1 et seq., and 
it does not violate due process nor the constitutional sep- 
aration of powers. General Motors Corp. et al v. Blair, etc. 
App. Div 734 
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Constitutional Law, Federal, Cont’d 
Due Process 
Since a violation of N.J.S.A. 39:4-50 is quasi-criminal, 
and not an indictable offense, police have no right to finger- 
print and take mug shots of one arrested for that offense; 
doing so, and improperly refusing cash bail until the ac- 
cused took breathalyzer tests, however, absent physical 
force or violence, did not violate his right to due process 
of law. State v. Conners. App. Div. 736 
Insofar as N.J.S.A. 2A:33-1 et seq. authorizes distress 
for rents by landlords of commercial tenants, it is unconsti- 
tutional, and, since the common law substantive right of 
distraint is governed by invalid procedural methods, it may 
not be exercised in New Jersey. Van Ness Industries, Inc. 
v. Claremont Painting & Decorating Co. Chan. Div. 775 
Where a municipality furnishes garbage-removal serv- 
ices at municipal expense, all that a property owner is en- 
titled to is that the municipal action—here the determina 
tion to limit the service to curbside collection of garbage 
and refuse—not deny him due process and equal protection 
of the laws. Pleasure Bay Apts. City of Long Branch 
et al, etc. Supreme Ct. 954 
Provisions of rent control ordinance setting percentage 
limitations on allowable increases based upon consumer 
price index, hardship and/or major capital improvements 
are not per se unlawful or unconstitutional. Lione Manage- 
ment Corp. et al v. Bd. of Commissioners of the Town of 
West New York et al, etc. Law Div. 999 


Equal Protection 

The fact that a problem at which legislation aims might 
have been dealt with by a statute that would have included 
other persons or classes does not violate the equal protec- 
tion clause. State v. Nugent. App. Div. 

A court should not set aside a law on the ground that it is 
allegedly of discriminatory nature, where any state of 
facts can reasonably be conceived to justify it. State v. 
Nugent. App. Div. : 2 

There is no constitutional requirement as to the number 
of people who shall make up a “‘cluster’’ of people entitled 
to a councilman. Mosely et al v. Kates et al Chan. Div. 431 

Where there is no evidence of discrimination on the 
basis of race, religion or national origin, it is not enough 
to show that the voters of some districts have been out- 
voted by the voters in other districts in the same ward to 
show a deprivation of constitutional rights. Mosely et al v. 
Kates et al. Chan. Div. 431 

The granting of a property tax exemption under the 
exemption statute for fraternal organizations, N.J.S.A. 
54:4-3.26, adopted in 1971, to an Elks Lodge which adheres 
to or is governed by an all-white membership policy is vio- 
lative of the 14th Amendment to the federai Constitution 
and Article I, Pars. 1 and 5, of the state constitution. Brun- 
son et al v. Rutherford Lodge No. 547 of B.P.O.E. et al. 
Law Div. 80 

There is no constitutional or valid apportionment policy 
requirement that as many senate districts as possible be 
placed within whole counties; on the contrary, attempting 
to create some semblance of voting strength would create 
a plethora of constitutional problems. Davenport et al v. 
Apportionment Com. of N.J. et al. Supreme Ct. 522 

Authorization of a senior citizen community as a land use 
regulation is not foreign to the municipal zoning authority, 
but an ordinance amendment limiting residence therein to 
persons 52 years of age or over is constitutionally imper- 
missible. Shepard v. Woodland Twp. Committee et al. 
Chan. Div. 555 

N.J.S.A. 19:49-2 does not unconstitutionally deprive un- 
affiliated candidates of equal protection of the laws since 
there is nothing wrong or invidious in permitting organiza- 
tion candidates to be grouped together on a ballot. Quarem- 
ba et al v. Allan. App. Div. 586 

N.J.S.A. 13:1B-24 is an arbitrary, unreasonable and un- 
constitutional prescription of qualifications for appointment 
to the Fish and Game Council because it would exclude 
a person who is knowledgable and interested in fish or 
game conservation simply because he is not a sportsman, 
farmer vr commercial fisherman. The Humane Society of 
the U.S., N.J. Branch, Inc. et al v. New Jersey State Fish 
and Game Council et al. Chan. Div. 687 

Where plaintiff complains that the statutory require 
ments for placement of his name on the ballot for the gen- 
eral election of a Governor are unconstitutional, but does 
not file a petition that would have met his contention as to a 
proper constitutional requirement for signatories, or justi- 
fies any view that he was a serious candidate, his complaint 
will be dismissed. Szamek v. Secretary of State of New Jer- 
sey. App. Div. 840 

While there has been limited prosecution of fornication 
in New Jersey, the fornication statute is not violative of 
the due process or equal protection clauses in the absence 
of a showing of purposeful discriminatory enforcement. 
State v. Saunders. Law Div. 864 

The determination of a municipality to limit its garbage 
service to curbside collection does not amount to invidious 
discrimination against the owner of a garden apartment 
complex because the classification resulting from such 
limitation is based on real, and not feigned, differences be- 
tween the problems inherent in collecting garbage from 
locations within a landowner’s premises and collecting it at 
curbside. Pleasure Bay Apartments v. City of Long Branch 
+t al, etc. Supreme Ct. 954 

Held, on facts, that there is no ‘‘state action’? and no 
violation of civil or constitutional rights where private hos- 
pitals prohibit elective abortions, even though the hospitals 
receive federal funds and are regulated by state statute, 
since the state is neutral and has not imbued the alleged 
actions with state involvement to a significant degree. 
Jane Doe et al v. Bridgeton Hospital Ass’n., Inc. et al. Law 
Div. 976 

A municipally owned sewer utility may reasonably fix 
the same dwelling-unit sewerage use charge for all single 
family occupancy units independent of the sewerage flows 
in different categories of housing since all that is required 
is classification of rates on a basis free from patent unrea- 
sonableness. Piscataway Apartment Ass’n v. Twp. of Pis- 
cataway. Supreme Ct. 1022 


Expression 
A municipality may not enact and enforce an ordinance 
which proscribes the construction, use, maintenance and 
display of any and all political signs in residential zones. 
Farrell v. Teaneck. Chan. Div. 154 
Starshock, Inc., et als v. Shusted, Individually and in his 
official capacity as Prosecutor of Camden County, et als. 
United States District Court 175 
An ordinance that prohibits distribution of printed ma- 
terial except to residents who expressly request it is far 
too broad to survive constitutional attack. Toms River Pub. 
Co. v. Borough of Manasquan. Chan. Div. 366 
In the absence of proof of false statements knowingly 
and recklessly made, a teacher’s exercise of his right to 
speak on issues of public importance may not furnish the 
basis for dismissal. Winston et al v. Bd. of Ed. of S. Plain- 
field et al. Supreme Ct. 393 
While academic freedom is undoubtedly a safeguarded 
right, it is not a license for uncontrolled expressions which 
are internally destructive of the proper functioning of the 
institution. Winston et al v. Board of Education of South 
Plainfield et al. Supreme Ct. 393 
Dismissal of teacher by reason of intemperate and ven- 
omous remarks in a speech attacking school superintendent 
and administration was fully supported by the record and 
not a deprivation of her First Amendment rights. Pietrunti 
v. Bd. of Ed. of Brick Township. App. Div. 409 
Neither the constitutional right of a teacher to speak 
freely on public issues nor the statutory right of school 
employees to bargain collectively for their own welfare 
will override the basic obligation of an employee to an 
employer. Pietrunti v. Board of Ed. of Brick Township. 
App. Div. 409 
A police department has a proper and legitimate interest 
in the appearance of its members, and regulation covering 
the length and style of head and facial hair of its members 
does not offend their first amendment rights. Akridge et al 
v. Barres et al. Supreme Ct. 590 
N.J.S.A. 2A:115-1.1 prospectively construed to proscribe 
obscenity to the extent consistent with constitutional limita- 
tions. State v. DeSantis, etc. Supreme Ct. 688 
The expulsion of a member of a voluntary association for 
the exercise of his right of free speech on a matter of 
broad public interest is distinctly contrary to public policy; 
held, on facts, the plaintiff is entitled to a judgment re 
storing him to membership in the Elks. Zelenka v. The 
Benevolent and Protective Order of Elks of the United 
States of America et al. App. Div. 702 
N.J.S.A. 2A:127-4, which makes the possession in an auto- 
mobile of a short-wave radio receiver operating on ire- 
quencies assigned for fire, police or other government: 
use a misdemeanor, is not unconstitutional on its face, n 
does it deny equal protection of the laws, violate a de- 
fendant’s right of freedom of speech, or unlawfully delegate 
authority. State v. Smith. Law Div. "944 
It cannot seriousiy be contended that a person has a 
constitutional right to be a party to a communication fro 
one police officer to another directing the latter to procee 
to a designated location to investigate a reported crime 
State v. Smith. Law Div. 944 





Interstate Commerce 

Held, on facts, the application of New Jersey’s foreign 
corporation qualification statutes to plaintiff’s activit 
would unconstitutionally burden interstate commerce. Ma 
terials Research Corp Metron, Inc. Supreme Ct. 1 

The requirements of N.J.S.A. 2A:151-42(c) with respect to 
the proper encasing of hunting guns carried along New Jer- 
sey highways apply to nonresidents licensed in their home 
state and do not unduly burden interstate travel. State v 
Hatch. Supreme Ct. 66 

Newark ordinance requiring continued residence in the 
city as a condition of municipal employment is valid and 
not an unconstitutional restriction of the employee’s right 
to travel. Abrahams v. Civil Service Commission. Su- 
preme Ct. 433 
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Preemption 
The Federal Fair Labor Standards Act does not preempt 
the area of overtime exemptions to taxicabs so that state 
regulation is not precluded. Yellow Cab Co. v. New Jersey. 
App. Div. 50 
The Lanham Act, 15 U.S.C. £1051 et seq., preempted the 
field of control of federally registered trademarks. Mari 
nello v. Shell Oil Company. U.S. Dist. Ct. (N.J.) 65 
State regulations which would give a service station 
operator the right to use a federally registered trademark 
for an indefinite term, despite the fact that its lease and 
dealer agreement are for a definite term subject to term 
nation by either party on notice, are prohibited by the 
Supremacy Clause of the Constitution as conflicting with 
the fedreal Lanham Act. Marinello v. Shell Oil Company 
U.S. Dist. Ct. (N.J.) 65 
The decision of the New Jersey Supreme Court in Shell 
Oil Co. v. Marinello, 63 N.J. 402 (1973), is invalid and un 
enforceable insofar as it regulates the rights of owners of 
federally registered trademarks and the rights of theii 
licensees. Marinello v. Shell Oil Company. U.S. Dist. Ct 
(N.J.) 65 
The field of obscenity has been preempted by the State 
through the enactment of N.J.S.A. 2A:115-1.1 et seq. and 
hence municipal ordinances dealing with that subject mat 
ter are void. Wein et al v. Town of Irvington et al App 
Div. 154 
Since the legislature has pre — the field of — 
actions, a municipality has no power to enact ordina 
provisions establishing criteria » for eviction. Leone 
ment Corp. et al v. Board of Commissioners of the Town %f 
West New York et al, etc. Law Div. 999 























Privacy 

On the facts of the case, where plaintiff former wife is 
well provided for, the state’s interest in protecting a di 
vorced wife from potential destitution is not sufficiently 
compelling to override defendant’s right to privacy by 
forcing him to undergo a physical examination so that she 
might obtain life insurance on him. Meerwarth v. Meer- 
warth. Chan. Div. 505 





Madison Township ordinance mandating full financial 
disclosure by township officials is a proper exercise of 
municipal police power and not an impermissible intrusion 
on the right of privacy. Lehrhaupt et al v. Flynn et al. 
Chan. Div. 669 

Provision of ordinance mandating financial disclosure 
by township officials requiring disclosure of a spouse’s 
and minor children’s assets and liabilities held to be in- 
valid and severable. Lehrhaupt et al v. Flynn et al. 
Chan. Div. 669 

Compelling secular purposes, such as preventing the birth 
of illegitimate children and venereal disease, warrant sus- 
taining the fornication statute from challenge on grounds 
of invasion of privacy and violation of the establishment 
of religion provisions of the First Amendment. State v 
Saunders. Law Div. 864 


Property Rights 
Where zoning ordinance was held valid, there was no 
deprivation of property without compensation since no right 
to compensation arises from a valid exercise /e a police 
power. Cappture Realty Corp. v. Bd. of Adj. ¢ mwood 
Park, et al. Law Div. 107 
R. 1:21-7, regulating contingent fee arrangements in tort 
litigation, is valid and constitutional. American Trial Law 
yers Ass’n v. N.J. Sup. Ct. App. Div. 169 
A vested property right is protected by the Fourteenth 
Amendment, as distinguished from a contract right which 
is only executory in nature and may be impaired by legis- 
lation which is reasonably necessary for the protection of 
the public within the ambit of police power reserved to the 
legislature. Woodcliff Mgmt. et al v. Twp. of N. Bergen, 
et al. Law Div. 256 
The possession of moneys acquired through a consum- 
mated transaction is a present fixed interest and therefore 
a constitutionally protected property right. Woodcliff Mgmt. 
et al v. Twp. of N. Bergen, et al. Law Div. 256 
A municipal ordinance may retroactively invalidate rent 
increases imposed by contract prior to the adoption of the 
ordinance, but may not compel a refund of such moneys 
collected before the ordinance was adopted. Woodclifi 
Mgmt. et al v. Twp. of N. Bergen, et al. Law Div. 256 
When the state acts pursuant to the police power to pro 
vide safe and adequate potable water supplies through the 
improvement of existing facilities, including new construc 
tion, the consequences to others who are injured or dis- 
advantaged because of the resultant competition or ob- 
solescense of their existing facilities are not such as to re 
quire compensation under the state or federal constitutions 
Dept. of Health of N.J. v. No. Jersey Water Supply Com., 
et al. ici Div. 382 
The equitable distribution of property provisions of the 
amenc led Diese Act are constitutional notwithstanding 
they apply to marriages and separate estates created prio: 
to the effective date of the amendment. Scalingi v. Scalingi 
Supreme Ct. 465 
The constitutionality rent control regulations depend 
upon the existence of a nites 1g emergency, which was here 
found to exist in Jersey City. Albigese t/a Dominion Entei 
rises v. Jersey City et al. Law Div. 504 





I 
Religion 
The courts are the guardians of the religious rights of in 
dividuals to see that the power of the state to take medical 
action which transgresses religious beliefs is not exercised 
beyond the area where treatment is necessary for the sus 
taining of life or the prevention of grievous bodily injury 
Muhlenberg Hospital v. Patterson et al. Law Div. 607 
Where there is a serious risk of severe and irreparable 
brain damage, although not death, if an infant is not given 
a blood transfusion in opposition to his parent’s wi ishes and 
religious beliefs, the court will order the transfusion. Muh- 
lenberg Hospital v. Patterson et al. Law Div. 607 
The denial to a prisoner who is a Jehovah’s Witness of 
regular weekend releases to further practice his faith is a 
justifiable restraint imposed by the State on his freedom 
to exercise his religious beliefs and is a permissible in 
fringement upon his first amendment rights. State \ 
Richardson. Law Div. 785 
Prison officials must recognize all religious groups anc 
afford them equal privileges of access to devotional facili 
ties and opportunities of pursuing their faiths. State 
Richardson. Law Div. 


785 
State Action 

The granting of property tax exemption to a fraternal 
order practicing racial discrimination constitutes ‘‘state 
action” within the: ve ora of the Fourteenth Amendment 
Brunson et al v. therford Lodge Number 547 of the 
B.P.O.E. et al. ee ‘Div. 480 

Held, on facts, that there is no ‘“‘state action’? and 
violation of civil or constitutional rights where private Ao 
pitals prohibit elective abortions, even though the hospitals 
receive federal { funds and are regulated by state statute 
since the state is neutral and has not imbued the alleged 
actions with state oo to a significant degree 
Jane Doe et al v. Bridgeton Hospital Ass’n, Inc. et al. Law 
DIV 97 


CONSTITUTIONAL LAW, STATE 


The New Jersey Constitutional requirement that every 
law embrace one object and that it be expressed in the 
title is satisfied if the legislators and the public at large 
were given notice of the sub area with which the iegis! 
tion deals. State v. Nugent. App. Div. 2 

Mere generality or comprehensiveness of a title will not 
render a statute ineffectual. State v. Nugent. App. Div , 

A proposed arrangement by the State to take a 25-year 
lease on a building to be erected by a developer on state 
owned land and to be used as a records storage center and 
printing facility was a lease rather than an installment 
purchase contract, and hence did not create a present deb 
in violation of the constitutional debt limit provision, not 
withstanding that the State would acquire title to the build 
ing at the end of the lease term. Bulman v. McCrane 
Supreme Ct. 38 
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Constitutional Law, State, Cont’d 


Delegation of legislative power to private parties is not 
per se unconstitutional. The test is reasonableness under 
the circumstances considering the purpose of the statute. 
Male v. Ernest Renda Contracting Co., et al. Supreme 
Ct. 122 

N.J.S.A. 34:11-5 (prevailing wage statute) is constitu- 
tional. Male v. Ernest Renda Contracting Co., et al. Su- 
preme Ct. 122 





The constitutional requirement for a title to an act is 
satisfied when it gives notice of the general purpose of the 
act is satisfied when it gives notice of the general purpose 
of the act and is not in any way misleading. Painter v. 
Painter. Supreme Ct. 457 


CONSUMER PRICE INDEX 


Since the Consumer Price Index is used so widely as a 





Oo; measuring requisite adjustments in various sec- 
‘ty and economy, it is wholly reasonable for 
a governing body to resort to such an available statistic 
to measure the adjustment of rents in the Jandlord-tenant 
relationship. Albigese t Dominion Enterprises v. Jerse’ 


City ei al. Law Div. 504 
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Acceptance Corp. v. Taylor, et al. App. Div 320 

A mortgagee who goes into possession of » mortgaged 
property assumes responsibility for the management and 
preservation of the property e liable for the serv 





| 
n in connection with the property during 
+ 


his occupancy thereof on the basis of an express or im 
«1 contract. Essex Cleaning Contractors, Inc Amato, 
al. App. Div. 321 
The modern tendency is to look with favor upon contract 
specified amount 
ig to consider them as liquidated damage 
ties. D. H. M. Industries, Inc. v 

)». Div. 345 
The statutorily created North Jersey Water Commission 
has the power to enter into contracts with the municipa 
ties for obtaining new or additional water supplies and mu 
nicipalities may be required to defray the construction and 
operating costs. Dept. of Health of N.J. v. No. Jersey Water 
Supply Com., et al. App. Div. 382 
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All State contracts involving more than $2500 are award 
ed only after a public advertisement for bids except where 
the subject matter is the acquisition of real property and 
this exception is made subject to the conditions that the 
State Treasurer give written approval and that it be in 
accordance with appropriations made therefor. Lincoln 
Hwy. Realty Co. v. State of N.J. Chan. Div 430 

Where written approval by the State Treasurer pursuant 
to N.J.S.A. 52:34-8 was not obtained for State’s proposed 
acquisition of real property, no enforceable agreement 
existed since treasurer’s approval is not merely a matter 
of form. Lincoln Hwy. Realty Co. v. State of New Jersey. 
Chan. Div. 430 

Between two innocent parties to a fraud, the loss should 
be borne by the party whose conduct made the fraud 
possible and whose act first could have prevented the fraud 
Edward D. Lord, Inc. v. Municipal Utilities Auth. of Lowen 
Cape May Twp. Law Div 430 

Not even an innocent party should be unjustly enriched 
at the public expense by fraudulent action. Edward D 
Lord, Inc. v. Municipal Utilities Auth. of Lower Cape May 
Twp. Law Division 430 

The law does not imply a contract between broker and 
buyer that buyer will pay broker’s commission if he can- 
not legally collect it from the seller. McCann et al v. Biss 

1. Supreme Ct. 570 
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Where a party so governs his conduct as to voluntarily 
place out of his control the power to perform a contract, 
even though the time for performance has not yet arrived, 
he is guilty of an anticipatory breach of that undertaking 
and may be held accountable at both law and equity. Union 
Minerals & Alloys Corp. v. Port Realty & Warehousing 
Corp. et al. Chan. Div. 619 

The unqualified exercise of an option to acquire a water 
company’s assets creates a binding contract and renders 
the authority exercising the option liable to pay the 
purchase price. Lakewood Twp. Municipal Utilities Au 
thority et al v. South Lakewood Water Co. App. Div. 658 

The firing of tenured faculty members and the abroga 
tion of tenure for others by a private college must be 
supportable by proofs that the contract criteria for ter 
mination of tenure were satisfied in good faith. American 
Ass’n of University Professors, Bloomfield College Chapter 
et al v. Bloomfield College et al. Chan. Div. 689 

General disclaimers in a contract for the sale of com 
mercial materials may encompass claims for strict liability 
in tort so long as the court finds that enforcement of such 
disclaimers would not be unconscionable. Monsanto Co. v 
\Iden Leeds, Inc. et al. Law Div 822 
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Ronson Corporation v. Liquifin, et al. U.S.D.( 175 
Corporate Acquisitions—Some Non-Tax Consideratior 
by Paul S. Feinbers 169 

( h 1} i I ( at 4 nN \ct I il ng Proced Ire 

n Over the 1974 Am N.J. Busi 

I Corpo! \ by Charl 

Corporation Law Amendm« The 1974 by John R 
MacKay 2nd 337 
In aetermining the net worth of corporation for the 
Corporation Business Tax Act, N eq 
the Director of the Division of Ta to 
value marketable securitie t tl rice 
rather than book values, but should recognize an off-settins 
reserve for the anticipated capital gains tax and the 
blockage”’ effect on the market value of the securiti 
Motor Finance Corp. v. Director, Division of Taxation 
App. Div 186 
A bank lending money on a mortgage to a corporation 
which knows that a substantial portion of the mortgage 


proceeds will be used to finance a sale of the corporate 
‘ { 


stock by a shareholder to third persons, is on notice that 
the mortgage 


is to that extent voidable at the instance of 

creditors un the Business Corporation Act. Roxbury 

State Bank v. The Clarendon et al. App. Div 668 
Provisions in the documents executed on the sale of a 

restaurant 

the parties’ intent that a transf¢ 

he purchasing corporation by the existing stockholders 

would constitute a default entitling seller to accelerate the 

due date of the yurchase price, are enforceable 

notwithstanding N.. 2A:9-311. Poydan, Inc 


Agia Kiriaki, Inc. et al. Chan. Din 862 
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COUNTIES 
The determination of the extent to which, if at all, the 
employment of court personnel should continue beyond age 
70 is to be made by the judiciary rather than by the Board 
of Freeholders. For purposes of N.J.S.A. 43:15A-47(b), the 
“employer” of the clerk of the county district court is the 
presiding judge of the district court, subject to the super- 
vision of the Assignment Judge and the Chief Justice. In re 
Termination of Employment of John Brennan. App. Div. 87 
County welfare boards as public employers have the 
duty of negotiating in good faith with representatives of 
their employees concerning matters which directly affect 
the work and welfare of those employees. Comm. Workers 
of America v. Union Cty. Welfare Bd., et al. App. Div. 230 
The statutory power of county welfare boards to fix and 
determine the salaries of its employees is subject to the 
statutory authority granted to the Commissioner of the 
Department of Institutions and Agencies. Communications 
Workers of America v. Union Cty. Welfare Bd., et al. App 
Div 230 
IiXmployees of county welfare boards should not be de- 
prived of their rights to collective negotiation of their 
salaries because the Commissioner, although exercising 
control over such salaries, denies any obligation to nego 
tiate, and the Commissioner must hold a hearing before 
he compens hedules in the state plan become effec 
tive. Commi 
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prices shall be adjusted for those sales in which the taxing 
district establishes the fact and the amount of the extr: 
) ‘ d by the seller. City of Trenton \ 
Mercer Co of Taxation. App. Div. 439 
Under N.J.S.A. 54:4-5, which provides for tax rebates to 
taxing districts hav a State or county institution oc 
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COURTS 
Local ( compl ts should be disposed of in 
n ipal co h have jurisdiction to determi 
them and e Distric urt which does not have such 
jurisdictior Realty Co., Inc. v. Guarino et al. Dist 
Ct 19 
A Critiq On The Juveni! And Domestic Relation 
( 1 Db Horace § > {Lo 81 
The Federal Courts rhe Year In Review $5 
The determination of the extent to which, if at all, the 
employment of court pe nel should continue beyond age 
70 is to be made by the judiciary rather than by the 
Board of Frecholde For purposes of N.J.S.A. 43:15A 
47 (| the employe t ler} county district 
yurt the ( Cit } ti tf t court, subject 
pervision of the gsnment Judge and the Chief 
Justice In re Tern ion of Employment of John Bren 
App. Di 87 
rhe power to designate venue for the purpose of trial of 
State grand jury indictment and to change the venue 
ted exclu € in the State grand jury assignment 
juds the count nme judge has no power to enter 
tain applicatic for such change of venue. N.J.S.A. 2A:73A 
1, et seq. Staite v. Mullen, etc. App. Div 106 
he courts have the power and authority to provide for 
e conditional rele ¢ ne on committed under N.J 
S.A. 2A:163-2 even tl e |} not been fully ‘‘restored 
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quate medi Incé ven that release under super 
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ion of the matter to the grand jury. In re Ringwood Fact 
Findin nittee. Supreme Ct 729 
in extension of the work day of court personnel and the 
prosecutor’s staff for the purpose of implementing the Chief 
Justice’s directive extending court hours, together with the 
of of the to grant additional compensation, 





reductions without good cause” under 
J.S.A. 11:22-38, and hence Civil Service Commission 
| el additional compensation. Prosecutor’s 
) and Investigators Ass’n of Essex Cty. et al v. 
Judson Cty. Bd. of Chosen Freeholders et al. App. Div. 758 
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CREDITORS RIGHTS 
A bulk transferee must have actual knowledge of a debt 
of the transferor before it can be required to pay same. 
Federal Ins. Co. v. Pipeco Steel Corp. App. Div. 54 
Where a bulk transferor leaves creditors off the list that 
it supplies to the transferee, the creditors do not receive 
notice of the sale, and the transferee does not otherwise 
have actual knowledge of the debts, the transferee is not 
liable therefor. Federal Ins. Co. v. Pipeco Steel Corp. 
App. Div. 54 
The 1968 New Jersey Business Corporation Act changed 
the law with respect to fraudulent transfers by specifying 
in which instances relief should be available for existing 
creditors only, and in which for existing and future credi- 
tors alike. Roxbury State Bank v. The Clarendon et al. 
App. Div. 668 
Transfers violative of N.J.S.A. 14A:14-10(1) are voidable 
by a statutory receiver only if there are creditors whose 
present claims existed at the time of the questioned trans- 
action; per contra as to paragraphs (2), (3) and (4). Rox- 
bury State Bank v. The Clarendon et al. App. Div. 668 
A bank lending money on a mortgage to a corporation, 
which knows that a substantial portion of the mortgage 
proceeds will be used to finance a sale of the corporate 
stock by a shareholder to third persons, is on notice that 
the mortgage is to that extent voidable at the instance of 
creditors under the Business Corporation Act. Roxbury 
State Bank v. The Clarendon et al. App. Div. 668 
Where, with the bank’s knowledge, part of the proceeds 
of a corporate mortgage were used to satisfy prior obliga- 
tions of a director of the corporation to the bank and 
another part was used to purchase the stock of former 
stockholders, the corporation did not receive ‘‘fair con- 
sideration” for such portions of the loans for purposes of 
N.J.S.A. 14A:14-10 (2) and (3). Roxbury State Bank v. 
The Clarendon et al. App. Div. 668 
Where a bank has advanced moneys on a loan to a 
corporation following the execution of the standard bank 
form of continuing guaranty by officers and directors of the 
corporation, extensions or renewals of the loan did not 
terminate the liability of the estate of a deceased guaran- 
tor who attempted to revoke his obligations under the 
guaranty after the loan had been made. First New Jersey 
Bank et al v. F.L.M. Business Machines, Inc. et al. Law 
Div. 823 
Where a promissory note contains in its body a state- 
ment that the makers set their hands and seals to it, and a 
seal by way of a device is imprinted on it, it is a sealed in- 
strument and the 16-year statute of limitations applies. 
Beneficial Finance Co. v. Dixon et al. County Dist. Ct. 993 
The exemption in the Workmen’s Compensation Act of 
claims or payments due from claims of creditors and levy, 
execution or attachment is not limited to monies before 
payment to a petitioner but also to funds actually paid to 
him and deposited in a bank account. General Motors Ac- 
ceptance Corp. v. Falcone. Middlesex Cty. Dist. Ct. 1001 


CRIMINAL LAW 
The Criminal Law: Unsuited Means To Achieve Unde- 


fined Goals, by Morris B. Abram 49 
Annual Wiretap Report 377 
Alibi 


The prosecutor may inquire of an alibi witness whether 
she had gone to the police with her story and he may com- 
ment to the jury on her failure to do so. State v. Plowden. 
App. Div. 66 

Where defendant failed to submit, under R. 3:11-1, alibi 
information to the State, although the trial court should 
have inquired more fully into his claimed alibi defense, on 
the facts and in the context of the strong evidence of de- 
fendant’s guilt, it was not a mistaken exercise of discretion 
under R. 3:11-2 for the court to rule that he could not give 
testimony about his whereabouts other than to deny he was 
at the scene of the crime. State v. Francis. App. Div. . 527 


Armed Robbery 
A surviving participant in an armed robbery can not 
be held to answer a charge of felony murder of his co- 
participant who was killed by a shot fired by the intended 
victim. State v. Suit. Law Div. 726 
A bottle comes within the specific proscription of the 
bludgeon contained in N.J.S.A. 2A:151-5, which provides 
for enhanced punishment for the commission of certain 
crimes when armed. State v. Tims. App. Div. 735 
Arrests 
Under N.J.S.A. 2A:85-15 et seq., the court does not reach 
the specified ‘‘grounds for denial” of a motion for the ex- 
pungement of an arrest record unless an objection is made 
by one of the law enforcement agencies to which notice has 
been given. State v. Davies. Union County Ct. 587 
Expungement of arrest records will be granted where 
the charges which were the bases of the arrest are sub- 
sequently dismissed, unless there is an objection found 
to be material to the necessities of law enforcement. State 
v. San Vito. Law Div. 618 
A warrantless arrest may be made for a violation under 
the Motor Vehicle Act on the admission of the offender to 
the arresting officer even though, without the admission, 
he would not have any knowledge of the offense. State v. 
Dickens. App. Div. 782 
The criteria for the lawful arrest of a juvenile are those 
applicable to arrest for an adult cffense supplemented by 
criteria contained in the Rules of Court pertaining to ju- 
venile offenses. In re J. B., Jr. Juvenile and Dom. Rel. 
Ct. 1008 
Under former R. 5:8-2, a warrantless arrest of a juvenile 
is lawful where the officer has probable cause to believe 
that the juvenile was purposefully escaping from the scene 
of an accident he had just caused which, together with his 
apparent injuries, was deportment endangering his morals, 
health and general welfare. In re J. B., Jr. Juvenile and 
Dom. Rel. Ct. 1008 


Assault 

The offenses of assault with an offensive weapon and 
atrocious assault and battery merge. State v. Francis. 
App. Div. re: 527 


Bail 

Grand Jury testimony and affidavits which had been 
properly sealed for protective purposes pursuant to R. 
3:13-3(d) may be considered in fixing bail for a defendant 
charged with murder and allegedly a member of an or- 
ganized crime group preparing to flee the country to avoid 
criminal prosecution. State v. Campisi. Supreme Ct. 86 

Guarantors of forfeited bail bond who helped locate and 
apprehend defendant were entitled to partial remission of 
their funds. Stringer v. State of N.J. et al. App. Div. 122 


Bribery 
Evidence that payments made to one defendant were an 
integral part of an overall conspiracy to maintain a gam- 
bling operation controlled and run by the co-defendants 
was admissible against the latter as tending to establish 
the existence of a larger continuing plan to “‘buy’’ protec- 
tion of which the crime on trial is a part. State v. Louf. 
Supreme Ct. 54 
Evidence that a $10,000 political contribution had been 
given to obtain preferential treatment for bidder on state 
highway contract was sufficient to sustain conviction of 
bribery. State v. Sherwin. App. Div. 275 
The offense of receiving a bribe under N.J.S.A. 2A:93-6 
is complete upon a showing that the defendant received a 
thing of value as a bribe to procure governmental action; 
it is immaterial that no benefit was received personally by 
the defendant and that the money was paid as a contribu- 
tion to a political party. State v. Sherwin. App. Div. 275 
N.J.S.A. 2A:93-6 was designed to broaden the common 
law offense of bribery to include the peddling of influence 
by a person in an apparent position of access to a public 
official, and it is not necessary to a conviction that the per- 
son charged with giving or receiving the payment be a 
public official. State v. Ferro. App. Div. 523 


Conspiracy 
Where the bribery of the particular public official on trial 
was part of an overall conspiracy to corrupt officials to 
maintain an illegal gambling operation, testimony con- 
cerning corruption of other officials is admissible on the 
conspiracy and substantive charges. State v. Louf. Su- 
preme Ct. 54 
Evidence that payments made to one defendant were an 
integral part of an overall conspiracy to maintain a gam- 
bling operation controlled and run by the co-defendants was 
admissible against the latter as tending to establish the 
existence of a larger continuing plan to “‘buy”’ protection 
of which the crime on trial is a part. State v. Louf. 
Supreme Court 54 
Double jeopardy bars multiple prosecutions for conspir- 
acy with separate public officials where the evidence es- 
tablishes that there was a single overall conspiracy with Z 
as its “core” and officials A and L as its ‘‘spokes’’, i.e., 
mere instrumentalities working to fulfill the common pur- 
pose of protecting Z’s gambling enterprise in the county. 
State v. Louf. App. Div. 67 
One of two co-conspirators may be convicted even though 
the conviction of his co-conspirator is reversed or barred 
on double jeopardy grounds. State v. Louf. App. Div. _ 67 
The acquittal of one co-conspirator does not require a 
reversal of the conviction of the remaining co-conspirator 
where the evidence establishes that a third person, named 
in the indictment as a co-conspirator though not indicted, 
was involved with the others in the conspiracy. State v. 
Furey. App. Div. 439 


Corruption 

A public official acts corruptly and is guilty of miscon- 
duct in office when he has an undisclosed interest in a ven- 
ture which comes before the body of which he is a member, 
and he acts in favor of that interest through the office he 
holds. State v. Furey. App. Div. 39 

Where the issue of police corruption and its potential in 
dealing with disadvantaged lawbreakers was squarely 
presented during the trial, the prosecutor should be per- 
mitted, within reasonable limitations, to observe the seri- 
ous social consequences of the crime charged. State v. 
Perry. Supreme Ct 440 


Duress 

The common law rule denying the defense of duress 
when the charge is murder applies to all forms of murder, 
including homicides resulting from an intent to do grievous 
bodily harm as well as an actual intent to kill. State v. 
Dissicini. App. Div. 191 

Where the jury was properly instructed that defendant 
could not be convicted of second degree murder unless he 
participated with an intent that the victim be killed or be 
subjected to the infliction of grievous bodily harm, the trial 
court was correct in precluding the defense of duress to the 
charge of murder. State v. Dissicini. App. Div. 19; 


Double Jeopardy 

Double jeopardy bars multiple prosecutions for con- 
spiracy with separate public officials where the evidence 
establishes that there was a single overall conspiracy with 
Z as its ‘‘core’’ and officials A and L as its ‘‘spokes,”’ i.e., 
mere instrumentalities working to fulfill the common pur- 
pose of protecting Z’s gambling enterprise in the county 
State v. Louf. App. Div. 67 

One of two co-conspirators may be convicted even though 
the conviction of his co-conspirator is reversed or barred 
on double jeopardy grounds. State v. Louf. App. Div. 67 

Double jeopardy is not available as a defense at second 
trial where defendant was charged with (1) working as a 
clerk for an illegal lottery and (2) possessing lottery para 
phernalia in a two-count indictment which incorrectly in- 
cluded in the first count allegations pertaining to the second 
count when, at the first trial, the judge instructed the jury 
to ignore the surplus language, the indictment was not sub- 
mitted to the jury, the jury acquitted defendant on the 
first count, was unable to reach a verdict on the second, 
and the new trial was on the second count only. State v 
Siebert. App. Div. 210 


A subsequent prosecution for obstruction of justice is not 
barred by reason of defendant’s previous acquittal for 
bribery nor is the evidence previously admitted inadmis- 
sible at the subsequent trial. State v. Schlue. App. Div. 711 

The constitutional prohibitions against double jeopardy 
do not bar the State’s right to appeal from a judgment of 
acquittal entered in accordance with R. 3:18-2. State v. 
Kluber. App. Div. 937 


Expungement 

Under N.J.S.A. 2A:85-15 et seq., the court does not reach 
the specified ‘grounds for denial” of a motion for the 
expungement of an arrest record unless an objection is 
made by one of the law enforcement agencies to which 
notice has been given. State v. Davies. Union Cty. Ct. . 587 


Extortion 

Proof of a demand is not a necessary element of the 
crime of statutory extortion under N.J.S.A. 2A:105-1. State 
v. Savoie. App. Div. 544 

A public officer or employee who receives a payment in 
connection with his duties is guilty of extortion under N.J. 
S.A. 2A:105-1 irrespective of his subjective belief in the law- 
ful character of his conduct. State v. Savoie. App. Div. 544 


False Swearing 

Wilfully false answers to interrogatories, certified to in 
accordance with R. 1:4-4(b) in lieu of oath, may constitute 
false swearing in violation of N.J.S.A. 2A:131-4. State v. 
Parmigiani. Supreme Ct. 538 


Felony Murder 
Where the thesis of the State’s prosecution is felony 
murder, and a factual issue arises as to whether the killing 
was a felony or nonfelony murder, a refusal to charge sec- 
ond degree murder would be reversible error. State v. 
Harper. App. Div. 544 
Where the evidence, albeit circumstantial, was sufficient 
for a jury to find beyond a reasonable doubt that a felony 
had taken place and defendant deliberately took an all-or- 
nothing stance on the felony murder charge, the failure to 
submit the issue of second degree murder to the jury was 
not plain error. State v. Harper. App. Div. 544 
A surviving participant in an armed robbery can not be 
held to answer a charge of felony murder of his co-parti- 
cipant who was killed by a shot fired by the intended vic- 
tim. State v. Suit. Law Div. 726 
The legislature intended that criminal responsibility un- 
der the felony murder statute, N.J.S.A. 2A:113-1, should 
be based on the proximate cause theory rather than the 
agency theory and, if a felon is shot and killed by the 
police during the commission of a robbery, his death can 
be imputed to his co-felon under the felony murder statute 
(State v. Suit distinguished). State v. Burton. Law Div. 823 


Flight 

If a defendant does not submit a credible explanation for 
flight, consistent with a clear conscience, the jury may infer 
consciousness of guilt, which is a circumstance which may 
be considered in assessing guilt. State v. Leak et al. App. 
Div. a 503 


Forgery 

One who illegally uses a forged credit card must be 
prosecuted exclusively under N.J.S.A. 2A:111-42 et seq., 
and not with uttering forged instruments generally, under 
N.J.S.A. 2A:109-1. State v. Gledhill. App. Div. 642 


Fornication 

While there has been limited prosecution of fornication 
in New Jersey, the fornication statute is not violative of the 
due process or equal protection clauses in the absence of a 
showing of purposeful discriminatory enforcement. State v. 
Saunders. Law Div. 864 


Gun Control 
Lack of notice or knowledge of the requirements of New 
Jersey’s Gun Control Law is not a defense in a prosecu- 
tion for violation of the statute. State v. Hatch. Supreme 
ae 66 
In fields such as gun control, where the dangers are so 
high and regulation so prevalent, the legislature may dis- 
pense with the requirement of scienter, mens rea or the 
equivalent. State v. Hatch. Supreme Ct. 66 
The requirements of N.J.S.A. 2A:151-42(c) with respect to 
the proper encasing of hunting guns carried along New Jer- 
sey highways apply to nonresidents licensed in their home 
state and do not unduly burden interstate travel. State v 
Hatch. Supreme Ct. 66 
A police chief is not excluded from the duties imposed 
by N.J.S.A. 2A:151-32 through -40, and his issuance ol 
fictitious identification numbers to firearms purchasers was 
a misdemeanor. State v. Constantino. App. Div. 638 
The provisions of N.J.S.A. 2A:151-41, requiring a fire 
arms purchaser identification card in order to carry any 
rifle or shotgun in an automobile, do not apply to a weapon 
acquired prior to August 5, 1966, the effective date of the 
Gun Control Law. State v. Repp. App. Div. 758 


Indictments 

Double jeopardy is not available as a defense at second 
trial where defendant was charged with (1) working as a 
clerk for an illegal lottery and (2) possessing lottery para 
phernalia in a two-count indictment which incorrectly in 
cluded in the first count allegations pertaining to the second 
count when, at the first trial, the judge instructed the jur) 
to ignore the surplus language, the indictment was not sub 
mitted to the jury, the jury acquitted defendant on the first 
count, was unable to reach a verdict on the second, and 
the new trial was on the second count only. State v. Sie 
bert. App. Div. 210 

Duplication in an indictment is not necessarily fatal 
where the substantial rights of the defendant are not im 
paired. State v. Siebert. App. Div. 210 

It is reversible error for a judge to instruct the jury that 
“an indictment, far from being a mere allegation, con 
stitutes a finding by a Grand Jury that a basis exists fo: 
subjecting the accused to a trial,’’ as this prejudicialls 
suggests that an indictment constitutes a prima facie find 
ing by a Grand Jury as to defendant’s guilt. State v. John 
son. Supreme Ct. 61! 
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Inferences 

N.J.S.A. 2A:170-99, which permits a prima facie infer- 
ence of shoplifting to flow from proof of willful conceal- 
ment of merchandise, and, further, which permits a prima 
facie inference of willful concealment to flow from a finding 
that merchandise has been concealed, is constitutional 
since there is a rational connection between the fact proved 
and the ultimate fact presumed. State v. Fitzmaurice. 
App. Div. 154 


Insanity 
Where the defense of insanity is raised, the jury charge 
should not use the expression “presumption of sanity’’ but, 
instead, the jury should be instructed that, since everyone 
is assumed to be sane, a defendant asserting that defense 
has the burden of proving it by a preponderance of evi- 
dence. State v. DiPaglia. Supreme Ct. 138 
The commission of a criminal offense by one subsequent- 
ly adjudicated insane and committed to a state hospital 
does not justify lifetime commitment where the underlying 
menta] condition is incurable. State v. Carter. Supreme 
Ct. 209 
The courts have the power and authority to provide for 
the conditional release of a person committed under N.J. 
S.A. 2A: 163-2 even though he has not been fully ‘‘restored 
to reason’’ or his condition ‘‘neutralized”’ so long as ade- 
quate medical assurance is given that release under super- 
vision is reasonably feasible. State v. Carter. Supreme 
Ct. 209 
A person committed under N.J.S.A. 2A:163-2 must estab- 
lish his right to a conditional release by clear and con 
vincing evidence. State v. Carter. Supreme Ct. 209 
The trial judge’s responsibility to prevent the trial of an 
accused unable to assist in his defense is an on-going one. 
State v. Spivey. Supreme Ct. 44] 
The issue of competency to stand trial should preferably 
be tried by the court alone rather than by a jury. State v. 
Spivey. Supreme Ct. 44] 
The issue of a defendant’s competency to stand trial must 
be distinguished from the questions of his insanity at the 
time of the offense and at the time of trial; the issues 
should be tried separately and the trial court must apprise 
the attorneys and psychiatrists of the different standards of 
evaluation. State v. Spivey. Supreme Ct. 441 
A prior determination that defendant is competent to 
stand trial is not conclusive where events subsequent to 
that determination and defendant’s conduct at the second 
trial raise a ‘‘bona fide doubt’? as to defendant’s con 
petency; in such event a second competency hearing should 
be granted. State v. Spivey. Supreme Ct 441 


Intent 
Any person who is found in or near a bus stop with intent 
to steal any goods or chattels is a disorderly person. State 
v. N.J., a juvenile. App. Div. 22 
The State need not prove that the defendant had an evil 
intention or knew that harm would result from her actions 
in order to obtain a valid conviction of child neglect under 
N.J.S.A. 9:6-1 and 6-3. State v. Burden. App. Div 139 
The common law rule denying the defense of duress 
when the charge is murder applies to all forms of murder, 
including homicides resulting from an intent to do grievous 
bodily harm as well as an actual intent to kill. State v. 
Dissicini. App. Div. 19] 
Where the jury was properly instructed that defendant 
could not be convicted of second degree murder unless he 
participated with an intent that the victim be killed or be 
subjected to the infliction of grievous bodily harm, the trial 
court was correct in precluding the defense of duress to 
the charge of murder. State v. Dissicini. App. Div. 191 
N.J.S.A. 24:135-3 requires knowledge and intent, as op- 
posed to inadvertance or negligence, but it does not re 
quire a specific intent in the sense of consciousness of 
wrong-doing, or a purpose to violate the law, or a corrupt 
motive. State v. Hanly. App. Div. 399 
A conviction of statutory extortion does not require proof 
of criminal intent or corrupt motive. State v. Savoie. App. 
Div. 544 


Lewdness 

The statutory crime of private lewdness (N.J.S.A. 2A:115 
1) is confined to acts of indecent exposure or to acts tend 
ing to subvert the morals of minors. State v. Dorsey. Su- 
preme Ct. 274 

The offenses of rape and lewdness are based on separate 
and distinct prohibited acts, and a conviction for lewdness 
does not merge with a conviction for rape. State v. Bono 
et al. App. Div. 526 

Where defendant pleaded guilty to private lewdness 
upon the complaint of a woman that he forced her to com- 
mit fellatio upon him, conviction sustained since ‘‘private 
lewdness”’ encompasses such an act of indecent exposure. 
State v. Treat. App. Div. 838 


Loan Sharking 

Seven separate illegal loans, proscribed by N.J.S.A. 
2A:119A-1, merged in the greater offense of engaging in the 
business of loan sharking. State v. Tillem. App. Div 343 

In enacting N.J.S.A. 2A:119A-3, the Legislature intended 
to punish a course of conduct (engaging in the business of 
loan sharking); therefore, all violations that spring from 
that singleness of thought and deed are but one offense 
State v. Tillem. App. Div 343 


Merger 

In enacting N.J.S.A. 2A:119A-3, the Legislature intended 
to punish a course of conduct (engaging in the business of 
loan sharking); therefore, all violations that spring from 
that singleness of thought and deed are but one offense 
State v. Tillem. App. Div. : 343 

Seven separate illegal loans, proscribed by N.J.S.A 
2A:119A-1, merged in the greater offense of engaging in the 
business of loan sharking. State v. Tillem. App. Div 343 


Where possession of heroin is an essential element of the 
charge of possession with intent to distribute it, the posses- 
sion charge must be treated as an included offense and a 
defendant may not stand convicted of both charges. State 
v. Ruiz. App. Div. 379 

The Legislature, in enacting N.J.S.A. 24:21-19, intended 
the act of possessing narcotics with intent to distribute 
them and the act of distributing them to be distinct offenses 
and separately punishable. State v. Ruiz. App. Div. 379 

The offenses of rape and lewdness are based on separate 
and distinct prohibited acts, and a conviction for lewdness 
does not merge with a conviction for rape. State v. Bono 
et al. App. Div. 526 

The offenses of assault with an offensive weapon and 
atrocious assault and battery merge. State v. Francis. 
App. Div. P 527 

Where a defendant sold one bag of heroin on each of three 
days there were three separate offenses of unlawfully dis 
tributing heroin and not one continuing transaction; posses- 
sion of the heroin with intent to distribute it, while a crime 
in itself, was also an essential element of the unlawful 
distribution and must be considered an included offense 
State v. Williams. App. Div 665 


Obscenity 

The field of obscenity has been preempted by the State 
through the enactment of N.J.S.A. 2A:115-1.1 et seq. and 
hence municipal ordinances dealing with that subject mat- 
ter are void. Wein et al v. Town of Irvington et al. App. 
Div 154 

N.J.S.A. 2A:115-1.1 prospectively construed to proscribe 
obscenity to the extent consistent with constitutional limi 
tations. State v. DeSantis, etc. Supreme Ct. 688 


Pardons 
A pardon removes the per se disability to receive a pe 
mit to carry a weapon because of the conviction. In re 
‘*S.S.’’ Essex Cty. Ct 753 
A pardon does not foreclose consideration of the convic 
tion as prima facie evidence of lack of good character on 
an application for permit to carry a weapon. In re “S.S 
Essex Cty. Ct 753 
Parole 
The fact that one sentenced to a county penitentiary 
term of a year or less is not entitled to parole although one 
sentenced to a longer term may be, is not unreasonably 
discriminatory or a denial of equal protection. Bonilla v 
Heil. App. Div. 191 
The courts have the power and authority to provide for 
the conditional release of a person committed under N.J 
S.A. 2A:163-2 even though he has not been fully ‘‘restored 
to reason” or his condition ‘neutralized’? so long as ade 
quate medical assurance is given that release under supe 
vision is reasonably feasible. State v. Carter. Supreme 
Ct : 209 
A person committed under N.J.S.A. 2A:163-2 must estab 
lish his right to a conditional release by clear anc con 
vincing evidence. State v. Carter. Supreme Ct 209 
The parole of one convicted and sentenced under the Sex 
Offender Act cannot properly be revoked unless the reason 
for revocation is based at least in part upon the finding by 
the Parole Board and a determination by the Diagnostic 
Center that the violation of parole reflects emotional or be 
havioral problems as a sex offender and evidences that he 
is incapable of making any acceptable social adjustment 
in the community because of such problems and requires 
further specialized treatment. State v. Dalonges. App 
Div. 416 
R. 3:21-8, allowing for credit on the term of a custodial 
sentence for any time served in custody between arrest 
and sentencing, should be liberally construed to include 
time spent in custody in another state on a detainer filed by 
New Jersey authorities, even though the detainer was for a 
violation of parole and not for charges that resulted in the 
present sentence. State v. Beatty. App. Div. 574 
It is a violation of due process to presume consecutive 
terms of incarceration for a crime committed while on 
parole and the subsequent parole violation charge. State 
v. DeMott. Law Div 575 
When a defendant is sentenced to imprisonment for at 
offense committed while on parole, such term of imprison 
ment and any period of reimprisonment that the Parole 
Board may require the defendant to serve upon revocation 
of his parole shall run concurrently unless the Court orders 
them to run consecutively. State v. DeMott. Law Div 575 
Pleas 
Although liberality should be exercised in considering 
applications made before sentencing to withdraw guilty 
plea, when a voluntary and knowing plea bargain has been 
entered into, a defendant’s burden of presenting a plausible 
basis for his request is heavier. State v. Huntley. App 
Div. 574 
The highly prejudicial potential of evidence as to a de 
fendant’s withdrawn plea of guilty mandates its exclusion 
for all purposes. State v. Boone. Supreme Ct 953 





Possession 
A defendant may be found guilty of possession of heroin 
under N.J.S.A. 24:21-20 even if he possessed the narcotics 
solely for his own imminent consumption. State v. Gibson 
App. Div 19 
Possession of marijuana, while a crime in itself if the 
quantity exceeds 25 grams, is also an essential element 
of the crime of possessing marijuana with intent to dis 
tribute or dispense it and must therefore be considered an 
included offense. State v. Wilkinson. App. Div 256 
The amount of marijuana possessed is not a factor in the 
crime of possession of marijuana with intent to distribute 
or dispense it. State v. Wilkinson. App. Div 256 
Where possession of heroin is an essential element of 
the charge of possession with intent to distribute it, the 
possession charge must be treated as an included offense 
and a defendant may not stand convicted of both charges 
State v. Ruiz. App. Div 379 
The Legislature, in enacting N.J.S.A. 24:21-19, intended 
the act of possessing narcotics with intent to distribute 
them and the act of distributing them to be distinct offenses 
and separately punishable. State v. Ruiz. App. Div 379 
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Evidence of furtive conduct or scanty records, which 
might not be sufficient to demonstrate possession, could 
legitimately support the inference that a defendant did use 
slips while working for a lottery; an acquittal on the first 
charge and a conviction on the second are not inconsistent. 
State v. Sims. Supreme Ct 649 
Where a defendant sold one bag of heroin on each of 
three days there were three separate offenses of unlawfully 
distributing heroin and not one continuing transaction; 
possession of the heroin with intent to distribute it, while 
a crime in itself, was also an essential element of the un- 
lawful distribution and must be considered an included 
offense. State v. Williams. App. Div. 665 
Where a first offender is charged with the use or posses- 
sion of heroin, which is within the specific language of 
N.J.S.A. 24:21-27, and also with the possession ofnarcotic 
implements, which is not, a motion for suspension of pro- 
ceedings can still be granted since the purpose of the 
statute is to provide for rehabilitation where the potential 
exists; the specifications of offenses are not designed to 
prohibit suspension where possession of implements is also 
charged, but to prohibit it where sale or distribution is 
charged. State v. Di Luzio. Law Div. 801 
N.J.S.A. 2A4:127-4, which makes the possession in an auto- 
mobile of a short-wave radio receiver operating on fre 
quencies assigned for fire, police or other governmental 
use a misdemeanor, is not unconstitutional on its face, nor 
does it deny equal protection of the laws, violate a de- 
fendant’s right of freedom of speech, or unlawfully delegate 
authority. State v. Smith. Law Div. 944 


Right to Counsel 
A second conviction for driving while under the influence 
of intoxicating liquor mandates the imposition of a three 
month term of imprisonment and revocation of license for 
10 years, notwithstanding the fact that defendant, at the 
time of the earlier pre-Rodriguez conviction, was indigent 
and without counsel. State v. McGrew. App. Div. 320 
Counsel is not obligated to raise the issues or advance 
arguments which are obviously frivolous or specious, and 
he right to counsel does not include the right to have 
a totally frivolous claim advanced merely because some 
layman thinks it has merit. State v. Hughes. App. Div. 554 
Indigent parents who are threatened with removal of 
children from the home by the Division of Youth and Fam 
ily Services under N.J.S.A. 30:4C-1 are constitutionally en 
titled to free counsel. In proceedings by a public agency for 
the custody of children because of alleged parental neglect, 
indigent parents are entitled to the appointment of counsel 
by the court at the expense of the Division of Youth and 
Family Services. Crist et al v. N.J. Div. of Youth and Fam 
ily Services et al. Law Div 554 
Where there is a total lack of merit to the charge of 
discrimination in the selection of the grand jury which in 
dicted defendant, there is absolutely no basis to support 
the allegation in a petition for post-conviction relief that he 
was deprived of the effective assistance of counsel because 
his attorney did not challenge the array. State v. Hughes 
App. Div 554 
Where the issue of guilt was sharply contested and the 
outcome clearly rested on the credibility of the victim and 
defendant, it would be improper to permit the State to use 
defendant’s constitutional right to request counsel as evi 
dence of guilt. State v. Blue. App. Div. 574 






rhe sixth amendment right to counsel does not apply to 
motor vehicle violations. State v. Bowman. Monmouth Cty. 
Ct 1008 
The phrase ‘“‘upon a subsequent conviction” used in N.J 
S.A. 39:6B-2 was intended to subject a person to imprison 
ment on sentencing for a second offense of operating a 








motor vehicle without liability insurance coverage even 
though the second offense occurred prior to his conviction 
for the first offense. State v. Bowman. Monmouth Cty. 
Ci 1008 


Scienter 


In fields such as gun control, where the dangers are so 


high and regulation so prevalent, the legislature may dis 
pense with the requirement of scienter, mens rea or the 
equivalent. State v. Hatch. Supreme Ct 66 
Convictions for Joan sharking in violation of N.J.S.A 
2A:119A-1 and 3 do not require proof of scienter or crim 
inal intent. State v. Tillem. App. Div 343 
Actual knowledge, not reasonable belief, is required for 
a police officer to be found guilty of neglect of duty. State 
Spano. App. Div 455 


A public officer or employee who receives a payment in 
connection with his duties is guilty of extortion under N.J. 
S.A. 2A:105-1 irrespective of his subjective belief in the law- 
his conduct. State v. Savoie. App. Div. 544 


ful character of 
Search and Seizure 
The fact that defendants were subsequently found not 
guilty of a motor vehicle violation does not impugn the 
propriety of the initial stop, which eventually led to dis- 
covery of the drugs in question. State v. Nugent. App. Div. 2 
U.S.A. v. Faleone. U.S.D.C : 7 
An airline passenger who has entered the ‘‘anti-skyjack”’ 
search area at an airport has no right to avoid a search of 
his person and property by electing to leave without board 
ing the plane. State v. Adams. App. Div 22 
A ‘“‘nat-down’’ search of an airline passenger in airport 
boarding area, based on information that passenger was a 
‘selectee’’ who matched the ‘‘profile,”” showed a drugged 
appearance and was unable to produce any identification, 
; perrnissible despite lack of proof that the ‘profile’? was 
valid and properly applied or that the magnetometer was 
properly set up. State v. Adams. App. Div. 22 
An airline passenger who has entered the ‘‘anti-skyjack”’ 
search area at an airport has no right to avoid a search of 
his person and property by electing to leave without board- 
ing the plane. State v. Adams. App. Div. 22 
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Search and Seizure 

A “‘pat-down” search of an airline passenger in airport 
boarding area, based on information that passenger was a 
‘“selectee’’ who matched the “‘profile,’’ showed a drugged 
appearance and was unable to produce any identification, 
is permissible despite lack of proof that the ‘‘profile’ was 
valid and properly applied or that the magnetometer was 
properly set up. State v. Adams. App. Div. 22 

Where Sheriff’s officers received information that de- 
fendant was bringing drugs to his incarcerated wife during 
jail visiting hours, a warrantless search of the defendant 
was reasonable and necessary and supported by probable 
cause. State v. Manghan. Bergen Cty. Ct. 50 

Even if there are exceptional circumstances which excuse 
obtaining a warrant, there must also be a showing of prob- 
able cause. State v. Manghan. Bergen Cty. Ct 50 


Probable cause is some 1g more than a 
4 





‘e incriml- 






nating inkling and less ! ite proof. State v. Mang 
han. Bergen Cty. Ct. 50 
Motion to suppress evidence should have been granted 





aused 
and 
no evi- 
have given 


106 


where police provided no information as to what ¢ 
them to begin surveilla nothing about the source 
reliability of any such information and there 
dence to corroborate any inference that could 
police probable ¢ State v. Flint, et al. Supreme Ct 
Statement of that “‘the cops are 
up”’ did not provide probable cause for the police to 
enter and search a room. State v. Flint, et al. Supreme 
Ct. 106 
An officer may conduct a stop and frisk 
though he does not have probable cause to make an 
where he has been informed by an acceptable source that 
the subject is armed. State v. Lakomy. App. Div 137 
Nhile verification of the informer’s statements about the 
person to be searched is required where the informer him- 
self is a criminal, it may not be necessary where the in- 
former is an ordinary citizen, and particularly, not when 
he is in a responsible position and remains on the scene. 
State v. Lakomy. Div. 137 
United States of America v. U.S.D.C. 215 
Evidence may be seized which comes into plain view of 
officers who are investigating noises to eliminate a possible 
security hazard, even though they have gone beyond the 
area within the physical control of the state v. 
Miller. App. Div. 231 
The question of whether police conducted an investig ation 
of noise emanating from an area not under the sus 
control in order to eliminate a potential hazard to their 
safety is one of fact which should be decided by the trial 
court. State v. Miller. App. Div. 23 
A search warrant for a gun based on information derived 
from an entry into the house of a stranger because of a 
valid arrest warrant is sufficient to sustain the admissi- 
bility of evidence of narcotics found in the course of the 
search. State v. Schelle. App. Div 256 
A warrant may be issued authorizing the search of a per- 
son as well as a place. State v. Malave. App. Div. 314 
Although a description of a person to be searched should 
be as particularized as circumstances permit, this require- 
ment can be enhanced by the fact that the affiant in support 
of the warrant for searches of persons as well as of places, 
participates in its execution. State v. Malave. App. Div. 314 
A search without a warrant may be made if probable 
cause exists therefor and exigent circumstances are pres- 
ent which preclude expenditure of the time necessary to 
obtain a warrant because of a probability that the suspect 
or the object of the search will disappear. State v. Smith. 
App. Div. 736 
When information is provided to the police by a citizen 
eyewitness to a crime, his prior reliability need not be es 
tablished as a prerequisite for the issuance of a search 
warrant, and the ‘‘underlying circumstances”’ requirement 
has been met. State v. Kurland. App. Div. 802 
When information is provided to the police by a citizen 
eyewitness to a crime, his prior reliability need not be 
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established as a prerequisite for the issuance of a search 
warrant, and the ‘‘under lying circumstances’’ require- 
ment has been met. State v. Kurland. App. Div 802 


Held, on facts, that police officers had probable cause to 
return to defendant’s locked and guarded car after his 
arrest and search the trunk without a warrant, since a 
warrantless search would have been proper at the time of 
their earlier search of the car, notwithstanding that the 
search was not incident to the arrest and without regard 
to the fact that the police could have further retained 
custody of the automobile pending application for and 
issuance of a search warrant; to the extent that State v 
Naturile expresses a view contrary to Chambers v. Ma 
roney, it no longer is acceptable or viable. State v. Me 
Carthy. App. Div. 969 

A motion to suppress may be reconsidered on the basis of 
newly discovered evidence which was unavailable at the 
original hearing through no fault of the movant. State v 
Roccasecta. Law Div. 1000 

A motion to suppress will be granted where the evidence 
clearly establishes that the police decision to apply for 
a search warrant resulted from an illegal search of de 
fendant’s worktable at his place of employment and that 
the evidence seized in the subsequent search pursuant to 
a search warrant was the ‘“‘fruit of the poisonous tree.” 
State v. Roccasecca. Law Div. 1000 

Where there is an illegal search prior to the issuance of 
a search warrant and defendant has introduced substantial 
evidence showing that the items were discovered as a re 
sult of the illegal search, the burden is on the State 
that application for a search warrant was made either 
despite or without reliance upon the illegal search. State v. 
Roceasecca. Law Div 1000 

Under the Juvenile Act and amended R. 5:8-2, which be- 
came effective March 1, 1974, an officer may make a war- 
rantless search of a juvenile who he has probable cause to 
believe is delinquent or in need of supervision. In re J.B., J 
Juv. and Dom. Rel. Ct. 1008 


to show 





Self-incrimination 

The privilege against self-incrimination is personal to 
the individual claimant, and the election to invoke it must 
be exercised by the witness himself, on the stand and under 
oath, after hearing a question or questions addressed to 
him. State v. Jennings. App. Div. 22 

If a witness claims a privilege against self-incrimination, 
the court should rule thereon without requiring the witness 
to reveal the totality of the incriminatory 
enough to indicate a basis for the assertion 
holding facts which prove it. State v. Jennings. App. Div 
self-incrimination is not invocable 
as surrogate for a client. State v. Jennings 
Div 22 
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A witness who inculpates himself ter invoking t 
privilege and being forced to testi ted as a1 
ter of law against the use of in any late 
prosecution for false é sO! gard 
conflicting testimony Ja ne Ct 94 

The priv lege against self-incrimil yn is personal to the 
individual, not invocable by an attor1 ae surrogat 
and the ele pro to invoke it must be exercised and just 





by the wien himself on the stand and nr oath, afte 


being asked a question. State v. Jamison. Supreme Ct. 294 
A claim of the privilege ainst self-incrimination 
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A trial court’s ruling as to the confes 
sion during the first trial which ended in a mistrial is not 
‘law of the case”’ binding on the court an the same 

sue is raised at the second trial. State v. Hale. App 
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The pur} behind srant of transactional immuni 
is to give complete freedom of mind a witness, and 
insure that he will com ely disgorge himself of all ¢ 
known to him concerning criminal activities about which 
he is asked, whether or not a participant in them. Stat¢ 
Kenny. App. Div 4 
Advising a defendant that his statements can be used 
‘for or against’? him is again strongly disapproved. State 
v. Melvin. Supreme Ct 47 
A confession given after the Miranda warnings is not 
tainted by the fact that such \ gS we not given prior 
to two earlier interviews it in any way dam 
aging or prejudicial to te v. Melvin. Su 
preme Ct. 17 
In the specific factual context presented here dc 
fendant’s confession was strongly corroborated de 
tails of the crime, the defense presented no \ 
there is no showing how defendant was prejuc 
admission of testimony dt pre-Hampton submiss 
to the jury on the question of the voluntariness of the ec 
fession implying that the results of the polygraph test ad 
ministered prior to defendant’s confession was unfavorable 
to him, the admission of such testimony was not plain 
error. State v. Melvin. Supreme Ct. 478 


A witness should not be permitted to read the list of ques 
tions given during a polygraph examination preceding a 
confession since such testimony raises improper inferences 
about the results of the examination. State v. Melvin. Su- 
preme Ct. 478 

Prosecutor’s statement to the effect that defendant could 
have come forward if he were innocent, but he was guilty 
since he failed to clear himself by appearing before the 
Grand Jury, was tantamount to a denial of defendant’s 
right to remain silent and was plain error. State v. Spano. 
Supreme Ct. 479 


It is error to require a defendant in a divorce action to 


answer interrogatories concerning his alleged adultery 
when he claims the privilege against self- incriminé ation, 
since responsive answers might well constitute evi ence to 
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charge suppressed. Levin v. 
App. Div. 
One who was doing undercover work for the police as ar 
formant when defendant was arrested was clothed with 
imited 1 from prosecution and the _ privilege 
against ation was improperly ined when 
he declin y when subpoenaed by defendant. State 
v. Roszkowski. : App. Div 713 
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habilitate the offender and are based upon a philosophy of 
rehabilitation rather than the retributive approach of mini 
mum sentences Brozi. App. Div Z 

Although its use selective and not uniform, the mul 


tiple offender statute is merely a phase of the permissible 
exe mary judgment as to what is appropri 
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legal limits. State v. Jennings. App. Div 22 
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Criminal Law, Cont’d 
Sentencing 

The consideration norm: illy due a sentence imposed by : 
trial judge is diminished by his statement that the mane 
of the sentence is punitive, since the principal purpose 
should be rehabilitation as well as deterrence, especially 
with a youthful offender. State v. McBride. App. Div. 366 

Juvenile offenses are considered for purposes of seu- 
tencing, without equating them to adult crimes. State v. 
McBride. App. Div. 356 

A serious shortcoming in the sentencing process is the 
lack of coordination and communication between sentenc 
ing ee ar oe administrators of penal institutions. 
State v. McBride. App. Div. 





vV0D 

Courts pee no power to reduce the statutorily required 
maximum on indeterminate terms. State v. Prewitt. App. 
Div. 394 

Only indeterminate terms, usually for a maximum of five 
years — be given to the Youth Complex. State v. Pre- 
witt pp. Div. 394 


Ap 





A sentence of two to three years for one convicted of a 
number of lottery offenses who is a key figure in a substan 
tial gambling operation is warranted even though he had 
no prior record and was a good family provider. State v 
Leverette. Supreme Ct. 414 

The parole of one convicted and sentenced under the Sex 
Offender Act cannot properly be revoked unless the reason 
for revocation is based at least in part upon the finding by 
the Parole Board and a determination by the Diagnostic 
Center that the violation of parole reflects emotional or be- 
havioral problems as a sex offender and evidences that he 
is incapable of making any acceptable social adjustment in 
the community because of such problems and requires 
further specialized treatment. State v. Dalonges. App. 
Div. : 416 

While consecutive, indeterminate reformatory sentences 
a legal, recent advances in the field of penology suggest 

hat they are no longer valid and that the consecutive sen- 
< does not belong in a rehabilitative context. State 
Carroll. App. Div. 526 

A public officer or employee who receives a payment in 
connection with his duties is guilty of extortion under N.J. 
S.A. 2A:105-1 irrespective of his subjective belief in the law- 
ful character of his conduct. State v. Savoie. App. Div. 544 

R. 3:21-8, allowing for credit on the term of a custodial 
sentence for any time served in custody between arrest 
and sentencing, should be liberally construed in another 
state on a detainer filed by New Jersey authorities, even 
though the detainer was for a violation of parole and not 
for charges that resulted in the present sentence. State v. 
Beatty. App. Div. 574 





Although liberality should be exercised in considering 
application made before sentencing to withdraw guilty 
pleas, when a voluntary and knowing plea bargain has been 
entered into, a defendant’s burden of presenting a plausible 
basis for his request is heavier. State v. Huntley. App. 
Div. 574 

It is a violation of due process to presume consecutive 
terms of incarceration for a crime committed while on 
parole and the subsequent parole violation charge. State v 
DeMott. Law Div. 575 

When a defendant is sentenced to imprisonment for an 
offense committed while on parole, such term of imprison 
ment and any period of reimprisonment that the Parole 
Board may require the defendant to serve upon revocation 
of his parole shall run concurrently unless the Court orders 
them to run consecutively. State v. DeMott. Law Div. — 575 


Invocation of the habitual offender act does not deprive 
one sentenced under the sex offender act of any of its be ne 
fits; it does afford the state rehabilitative agency additional 
time within which the defendant may hopefully be treated 
and cured. State v. Kozarski. Law Div. 606 

A one-year State Prison sentence is illegal, since all 

entences to that institution must be for a maximum and 
minimum term. State v. Gledhill. App. Div. 642 

Where a defendant’s anti-social conduct, demonstrated 
by the multiple offenses to which he pleaded guilty, is 
found by the diagnostic center to have resulted from ‘the 
Same causes and aberrations, any sentence imposed on the 
offenses not covered by the sex offender act, N.J.S.A 
2A:164-3, should run concurrently with the sex offender 
act commitment so that the defendant will not be detained 

f ] 





after he is found capable of making an acceptable social 
adjustment in the community. State v. Clark. Supreme 
Ch 664 


Where the imposition of consecutive rather than concur 
rent sentences was manifestly excessive, grossly unfai: 
and unjust to the defendant, R. 3:22-2(c) may be relaxed 
to permit modification of an excessive sentence on an ap 
plication for post-conviction relief. State v. Clark. Supreme 
Ct. 664 

The judiciary must give appropriate recognition and 
sympathetic effect to the ‘dias of the sex offender act 
commitment for treatment instead of a sentence for punis} 
ment. State v. Clark. Supreme Ct 664 
A judge is not compelled to impose a prison term for 
every bookmaking offense, but, in the exercise of his dis 
cretion in sentencing, a defendant’s connection with organ 
ized crime is a most important factor to consider. State v 
Souss. Supreme Ct. 686 

‘Judgment of the appellate court’? under R. 3:21-10(a 
encompasses judgments of both the Appellate Division and 
the Supreme Court, and there was no intention in its enact 
ment to foreclose a defendant from making a motion to 
reduce his sentence following the affirmance of his convic 
tion by the Supreme Court. State v. Tillman. Law Div. 

The intent of R. 3:21-10(a) was to provide a defendant 
with only one opportunity to be heard on a motion to reduce 
his sentence; in view of the anomalous situation created 
by its application together with R. 2:2-1(a), clarification and 
revision of R. 3:21-10(a) would appear to be in order. State 
v. Tillman. Law Div. 783 





The phrase ‘‘upon a subsequent conviction” used in N.J. 
S.A. 39:6B-2 was intended to subject a person to imprison- 
ment on sentencing for a second offense of operating a 
motor vehicle without liability insurance coverage even 
though the second offense occurred prior to his conviction 
for the first offense. State v. Bowman. Monmouth Cty. 
Ct. 1008 
Severance 

The severance of the codefendant in mid-trial and the 
granting of immunity to compel his testimony is permis 
sible in the absence of a showing of prejudice to the de- 
fendant. State v. Garrigan. App. Div. 38 





Shoplifting 

In order to sustain a conviction of shoplifting it need not 
be shown that the defendant first left the premises with 
the merchandise. State v. Fitzmaurice. App. Div. 154 


Speedy Trial 

Where defendant is not prejudiced, two years between 
indictment and trial caused by prosecution’s inability to 
produce an essential witness is not an unconstitutional 
denial of the right to speedy trial. State v. Cappadona et al. 
App. Div. 342 


Venue 

The power to designate venue for the purpose of trial of 
a State grand jury indictment and to change the venue 
is vested exclusively in the State grand jury assignment 
judge; the county assignment judge has no power to enter- 
tain applications for such change of venue. N.J.S.A 
2A:73A-1, et seq. State v. Mullen, ete. App. Div. 106 

Chesimard, et al v. Kulthau. U.S.D.C 215 


‘RIMINAL PROCEDURE 
""s hether the trial judge’s charge and supplemental charge 
clearly informed the jury that it could return different ver 
dicts for each or both of the codefendants and as to each 
of the charges being tried must be determined on the basis 
of the entire instruction. State v. Freeman. Supreme Ct. 2 
A defendant is not entitled to a jury charge to the effect 
that he may be found guilty of a lesser included disorderly 
persons offense when charged with possession of heroin 
Where there is no rational basis in the evidence for a find 
ing that he was not guilty of the higher offense. State v 
Gibson. App. Div. 19 
Where the defendant was engaged in a conspiracy to 
corrupt public officials of such magnitude that it would 
have been virtually impossible to fit all of its ramifications 
within a single trial, separate prosecutions did not subject 
the defendant to undue harassment. State v. Louf. Supreme 
Ct: 54 
Motion to suppress evidence should have been granted 
where police provided no information as to what caused 
them to begin surveillance, nothing about the source and 
reliability of any such information and there was no evi 
dence to corroborate any inference that could have given 
police probable cause. State v. Flint, et al. Supreme Ct. 106 
A trial court has no discretion, under Evidence Rule 
4(b), to bar evidence of a prior conviction which is offered 
to impeach credibility, even if it is on appeal, but it may 
prohibit the State from revealing the details of the crime 
if they would have an unwarranted prejudicial effect. State 
v. Leonard. Law Div 106 
A conviction will not be reversed because of the prose 
cutor’s improper remarks in summation and improper trial] 
conduct, where a review of the entire record indicate 
that the jury was not misled and the defendant’s right to a 
fair trial was not prejudiced. [Three justices, dissenting, 
concluded that the majority’s toleration of the prosecutorial 
misconduct was neither appropriate to the excesses in this 
case nor a deterrent to similar conduct by other prosecu 
tors in future cases.| State v. DiPaglia. Supreme Ct 38 
The use of a tape recording during defendant’s cross 
examination of a conversation of an interview between de 
fendant and the prosecutor, taped without defendant's 
knowledge, is not improper. State v. Garrigan. App 
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estimony commenced at the jurors’ request after the juro 
terminated and the defenda 
Div 


asked that the reading be 
acquiesced in such request. State v. Garrigan. Ap} 
severance of the codefendant in mid-tria 
anting of immunity to compel his testimony is perm! 


e absence of a showing of prejudice to the de 





fendant. State v. Garrigan. App. Div 
t 





Where the defense y is! the jury « ( 
should not use the ex presul of lity,”” bu 
, the jury should be instructed tha nce every 
is assumed to be sane, a defendant asserting that defense 


has the burden of proving it by a preponderance of e' 
















dence. State v. DiPaglia. Supreme | | 
There rule wh require a ju to deliberate fo 
any pal r length of time. State Bal 1. Ap 
Div 14 
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Failure of counsel to raise DeBonis during the three- 
month period between the date of that decision and the 
denial of certification on defendant’s direct appeal held, 
on facts, not to bar his right to raise issue on petition for 
postconviction relief. State v. Nash. Supreme Ct. 313 

Under R. 3:13-3(a) the state is required to permit inspec- 
tion and copying by the defense, but it is not required to 
furnish complete transcripts, at the state’s expense, of 
taped conversations which are irrelevant, immaterial and 
nonincriminatory. State v. Russo et al. App. Div. 315 

A trial court’s ruling as to the admissibility of a confes- 
sion during the first trial which ended in a mistrial is not 
“law of the case” binding on the court when the same 
issue 1s raised at the second trial. State v. Hale. App 
Div 321 

Where appeal is pending on issues raised at trial a mo 
tion for a new trial based on newly discovered evidence 
should be brought before the trial court, not the appellate 
court. State v. Cappadona et al. App. Div. 342 

Where defendant is not prejudiced, two years between 
indictment and trial caused by prosecution’s inability to 
produce an essential witness is not an unconstitutional de- 
nial of the right to speedy trial. State v..Cappadona et al. 
App. Div 342 

A promise of leniency or agreement of testimonial im 
munity is not equated with the Prosecutor’s work product 
and is not prohibited by R. 3:13-3(c). State v. Satkin, et al. 
App. Div. 344 

The scope of permissible discovery in criminal cases has 
been drastically extended and the courts now subscribe to 
extremely broad, automatic and bilateral disclosure prior 
to trial. State v. Satkin. App. Div. 344 

The fact that a particular disclosure is not specifically 
mentioned in the Rules shall not prevent a judge in an ap 
propriate case from granting relief to defendant and com- 
pelling disclosure to be made. State v. Satkin. App. Div. 344 

At the time of trial the prosecution is under a duty to 
reveal the existence of a promise or agreement of immun- 
ity or a recommendation of leniency made to a material 
witness or accomplice who may be incriminated in the 
offense with defendants, although not himself indicted 
State v. Satkin. App. Div 344 

When a trial judge has changed his views at a second 
trial, after a mistrial, as to the elements of the crime, ele- 
mental courtesy and fairness should move him to notify 
counsel in advance so that counsel would have the oppor- 
tunity to argue the point and prepare and try their case 
accordingly, but counsel is not entitled to rely upon the 
rulings in a previous trial. State v. Hanly. App. Div. 399 

A trial judge’s remarks indicating displeasure with coun 
sel who had failed to appear for five successive calendar 
calls do not, without more, involve defendant and do not 
provide a basis for disqualification. State v. Leverette. 
Supreme Ct 414 

Statement by State’s only eyewitness on direct examina 
tion that his decision to tell the police what he saw came 
after he had taken a polygraph test had a significant ca 
pacity to prejudice the jury, and defendant’s motion for 
mistrial should have been granted. State v. Clark. App 
Div 430 

The only —) which need be made to determine 
whether a witness is immunized by a grant of transactional 
immunity is whet! ther a subsequent prosecution is related 
to the compelled testimony; it matters not whether such 
testimony is elicited on direct examination, cross-examina 
tion, or by the court. State v. Kenny. App. Div. 438 

Held, on facts, that the answers of the defendant given in 
a prior federal criminal trial, under a grant of trans 
actional immunity, in response to cross-examination test 
ing his credibility, were not volunteered and hence afforded 
him immunity from prosecution on pending state court 
charges admitted in his testimony. State v. Kenny. App 
Div 438 

The purpose behind a grant of transactional immunity is 
to give complete freedom of mind to a witness, and to in 
sure that he will completely disgorge himself of all details 
activities about which 
he is asked, whether or not a participant in them. State v 
Kenny. App. Di 438 
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\pp. Dis 454 


Since repeated judicial warnings against prosecutorial 

dant’s right to a fair trial 
have not sufficed to curb unfair tactics, further and more 
evere action may be necessary. State v. Spano. Supreme 
Ct 479 


excesses tending to vitiate a defer 








Page Twelve 1974 Annual Index 





Criminal Procedure, Cont’d 
In determining whether inadmissible evidence had such 
prejudicial effect on the defense as was not eradicable by 
instructions to the jury to strike it from their consideration, 
trial counsel’s contemporaneous evaluation of the serious- 
ness of the matter, as shown by no expression of dissatis- 
faction, is entitled to some weight. State v. Leak et al. 
App. Div. 503 
Trial errors which are induced, encouraged or consented 
to by defense counsel ordinarily are not a basis for reversal 
on appeal. State v. Harper. App. Div. 544 
Where the thesis of the State’s prosecution is felony 
murder, and a factual issue arises as to whether the killing 
was a felony or nonfelony murder, a refusal to charge sec- 
ond degree murder would be reversible error. State v. 
Harper. App. Div. 544 
Where the evidence, albeit circumstantial, was sufficient 
for a jury to find beyond a reasonable doubt that a felony 
had taken place and defendant deliberately took an all-or- 
nothing stance on the felony murder charge, the failure to 
submit the issue of second degree murder to the jury was 
not plain error. State v. Harper. App. Div. 544 
Where there is a total lack of merit to the charge of dis- 
crimination in the selection of the grand jury which in- 
dicated defendant, there is absolutely no basis to support 
the allegation in a petition for post-conviction relief that 
he was deprived of the effective assistance of counsel be- 
cause his attorney did not challenge the array. State v. 
Hughes. App. Div. 554 
A defendant who moves to have his plea of guilty with- 
drawn has the burden of presenting some plausible basis 
for his request and his good faith in asserting a defense 
on the merits. State v. Huntley. App. Div. 574 
It is essential that a challenge to the array of grand and 
petit juries, made after the time allowed by the rules has 
expired, be for good cause shown, stating grounds suf- 
ficient for the court to open the matter for investigation. 
State v. Robinson et al. County Ct. 591 
The filing of a second offender accusation by the court 
does not compel en State v. Korzarski. Law 
Div. 606 
It is reversible error for a judge to instruct the jury that 
‘“‘an indictment, far from being a mere allegation, con- 
stitutes a finding by a Grand Jury that a basis exists for 
subjecting the accused to a trial,” as this prejudicially 
suggests that an indictment constitutes a prima facie find- 
ing by a Grand Jury as to defendant’s guilt. State v. John- 
son. Supreme Ct. 618 
A prosecutor’s function is to see that justice is done; 
prosecutorial excesses will not be tolerated, as when a 
prosecutor limits his cross-examination to a review of de- 
fendant’s admitted criminal record and unduly harps on 
this record on summation. State v. Johnson. Supreme 
co. 618 
The State may seek leave to appeal from any new trial 
order in a criminal case. State v. Sims. Supreme Ct. 640 
Whenever an instance of dual representation appears, 
the court should conduct a voir dire to determine whether 
all defendants thus represented have been fully informed 
of the potential hazards of such a course, and if they elect 
to proceed their willingness to do so should be made a 
matter of record. State v. Green. App. Div. 663 
A timely motion to sequester witnesses ordinarily should 
be granted; where no sound reason is on the record, a de- 
nial constitutes error. State v. Green. App. Div. 663 
A subsequent prosecution for obstruction of justice is not 
barred by reason of defendant’s previous acquittal for 
bribery nor is the evidence previously admitted inadmis- 
sible at the subsequent trial. State v. Schlue. App. Div. 711 
If a judgment of forfeiture of moneys seized in a gam- 
bling raid is sought by the State, it is essential that such 
relief be claimed affirmatively by crossmotion or other 
appropriate pleading. State v. Rodriquez. App. Div. 782 
The intent of R. 3:21-10(a) was to provide a defendant 
with only one opportunity to be heard on a motion to re- 
duce his sentence; in view of the anomalous situation cre- 
ated by its application together with R. 2:2-1(a), clarifica- 
tion and revision of R. 3:21-10(a) would appear to be in 
order. State v. Tillman. Law Div. 783 
Where an article is published in a local newspaper stat- 
ing that a third man caught and charged with murder 
along with defendants had pleaded guilty, but where each 
unsequestered juror is questioned separately in chambers 
in the presence of counsel and the court is convinced that 
none of them read it, and also that it played no part in the 
jury’s sequestered deliberations leading to the guilty ver- 
dicts, the mere existence of such an article does not war- 
rant a new trial. State v. Reddy. Law Div. 784 
Applications for suspension of proceedings are not to be 
automatically granted and reliable evidence indicating 
that a defendant was a seller of drugs can be considered 
by the court in the application of its discretionary powers, 
but the court cannot deny suspension merely on unfounded 
speculative references. State v. Di Luzio. Law Div. 801 
A defendant’s drug-related disorderly persons conviction 
prior to the effective date of N.J.S.A. 24:21-27(a) cannot be 
raised by the State as a bar to granting a salen to sus- 
pend proceedings for a first offender under that statute, 
since convictions occurring prior to its enactment cannot 
be considered in determining first offender status. State v 
Di Luzio. Law Div. 801 
Where a first offender is charged with the use or posses- 
sion of heroin, which is within the specific language of N.J. 
S.A. 24:21-27, and also with the possession of narcotic im- 
plements, which is not, a motion for suspension of proceed- 
ings can still be granted since the purpose of the statute is 
to provide for rehabilitation where the potential exists; the 
specifications of offenses are not designed to prohibit sus- 
pension where possession of implements is also charged, 
but to prohibit it where sale or distribution is charged. State 
v. Di Luzio. Law Div. 801 
A judge is not free to refuse to apply a statute, unless he 
finds it unconstitutional, because he disagrees with its 
policy and, in considering a motion to suspend proceedings 


subsequent to a charge of drug possession, he must make a 
bona fide determination as to whether the defendant satis- 
fies one or the other statutory criteria for conditional dis- 
charge, taking into account the probation report and not 
weighing against the defendant his refusal to enter a plea. 
State v. Pollara. App. Div. 819 

Where the evidence is undisputed with respect to an issue 
of fact, even where the fact constitutes an element of the 
crime charged, as here, that an atrocious assault and bat- 
tery had been committed, it is not error for the trial judge 
to so instruct the jury and in effect withdraw that determi- 
nation from the jury’s consideration. State v. Slocum. App. 
Div. 839 

Since Evidence Rule 22(b) has, in the court’s discretion, 
removed the requirement of a foundation when offering ex- 
trinsic evidence of prior inconsistent statements, it follows 
that a foundation through prior cross-examination is not 
required where impeachment does not consist of the con- 
trasting of contradictory statements, but rather of acts or 
circumstances showing bias. Clayton v. Freehold Twp. 
Bd. of Education et al. App. Div. 840 

N.J.S.A. 24:21-27(c)(1) eliminates from the rolls of pro- 
spective applicants for suspension proceedings any de- 
fendant whose presence would pose a danger to his com- 
munity; in order to fall within this prohibited category a 
defendant would have to be shown to possess a demon- 
strated recidivism and insatiable need for drugs that would 
lead to society’s again falling prey to his established crim- 
inal pattern. State v. Di Luzio. Chan. Div. 862 

Where a juvenile’s testimony in Juvenile Court proceed- 
ings conflicts with incriminating testimony against another 
in public court proceedings, the accused’s right of con- 
frontation outweighs the State policy of confidentiality in 
juvenile cases, and considerations of fair play and justice 
dictate that a transcript of the prior testimony be made 
available. In re A.S., a juvenile. Bergen Cty. Juv. and Dom. 
Rel. Ct. 387 

It was not error to allow that part of a witness’ statement 
that he could not recall at trial to be read to the jury under 
Evid. R. 63(1)(b); the incident must have been fresh in his 
memory when the statement was recorded, or he would 
not have given a detailed account of it to the police. State 
v. Wood. App. Div. 911 

Defendant was not prejudiced by the admission of certain 
evidence, basically for the reasons expressed in—N.J. 
Super. — (App. Div. 1973); dissenting opinion. State v 
Wood. Supreme Ct. 912 

The constitutional prohibitions against double jeopardy 
do not bar the State’s right to appeal from a judgment of 
acquittal entered in accordance with R. 3:18-2. State v 
Kluber. App. Div. 937 

In deciding a motion for an acquittal under R. 3:18-2 
the trial judge must determine whether the evidence, 
viewed most favorably to the State, is sufficient to warrant 
a conviction; he is not concerned with the worth, nature o: 
extent of the evidence. State v. Kluber. App. Div. 937 

A motion to suppress may be reconsidered on the basis 
of newly discovered evidence which was unavailable at the 
original hearing through no fault of the movant. State v 
Roccasecca. Law Div. 1000 

The ‘“‘law of the case’”’ doctrine operates only as a discre- 
tionary rule of practice and not one of law. State v. Roc- 
casecca. Law Div. 1000 

Although a defendant’s freedom from handcuffs is an 
important component of a fair and impartial trial, this does 
not extend to a right to be free of shackles while being 
taken back and forth between the courthouse and the jail, 
and a defendant is not entitled to a mistrial solely because 
he was momentarily and inadvertently seen in handcuffs 
by jury members. State v. Jones. Law Div. 1001 


DAMAGES 


Where both parties to a burglar alarm service contract 
were in equal bargaining position, contract stated that con- 
tractor was not an insurer and fixed damages for any loss 
under contract to a percentage of the annual service 
charge, this was a valid limitation of contractual liability. 
Foont-Freedenfeld Corp. v. Electro-Protective Corp. App. 
Div. 138 

Under New York law, parol evidence may be used to 
establish a tort claim for money damages based upon oral 
fraudulent promises and misrepresentations which induced 
the written contract, but damages are measured by the 
‘‘out of pocket’’ rule rather than by the ‘‘benefit of the 
bargain” rule. Lipsit v. Leonard, etc. Supreme Ct. 190 

The modern tendency is to look with favor upon contract 
provisions fixing specified amounts as damages in event 
of breach, preferring to consider them as liquidated dam- 
age clauses rather than penalties. D.H.M. Industries, Inc. 
v. Central Port W arehouses, Inc., et al. App. Div. 345 

Provision in lease permitting eh to retain security 
deposit in event of breach by lessee held, on facts, to be a 
liquidated damage clause rather than an unenforceable 
penalty notwithstanding that another clause gave lessor 
right to seek general damages as well. D.H.M. Industries, 
Inc. v. Central Port Warehouses, Inc., et al. App. Div. 345 

Policy exclusions notwithstanding, an insured is entitled 
as part of his property damage claim to reimbursement of 
the expenses incurred in protecting his insurer against 
further property loss and safeguarding the damaged ve- 
hicle. State Farm Mutual Auto Ins. Co. v. Toro. Law 
Div. 367 

Plaintiff was not entitled to damages either by way of 
just compensation for an eminent domain taking or other- 
wise as a result of municipality’s delay before an actual 
taking under N.J.S.A. 40:55-1.20 where plaintiff had ac- 
quiesced in delay and municipality had not engaged in un- 
lawful conduct. Beech Forest Hills, Inc. et al v. Morris 
Plains. App. Div. 416 

An instruction to the jury in a negligence action that 
‘“‘any damages awarded will not be subject to federal! in 
come taxation” is improper. Scalise v. Central R.R. of New 
Jersey. App. Div. 688 

Unemploy ment compensation benefits received by the 
employee may not be offset against an employee’s award 
for his employer’s wrongful breach of an employment con- 
tract. Sporn v. Celebrity, Inc. Law Div. 726 


Where decedent’s wrongful death results in a settlement 
against defendant’s insurance carrier based on negligent 
wrongdoing and a judgment against defendant based on 
intentional wrongdoing, the ‘‘collateral source rule’’ is 
inapplicable and defendant is entitled to a credit against 
the judgment for the amount paid by the carrier. Weiman 
v. Ippolito. App. Div. 758 

In order for loss of inheritance to be allowed as an ele- 
ment of damages in a wrongful death action, it must ap- 
pear that the decedent could reasonably have been ex- 
pected to accumulate income over and above what he 
would have contributed toward the support of his next of 
kin during the remainder of his dife. Weiman v. ae 
App. Div. ... 758 

The measure of damages in a 1 wrongful death action is 
identical regardless of whether defendant’s liability rests 
on a finding of negligence or intentional wrongdoing, and 
a successful plaintiff is entitled to only one recovery. Wei- 
man Vv. Ippolito. App. Div. 758 

Where an insured establishes bad faith on the part of the 
insurer, a prima facie case of damages for the difference 
between the policy limit and the excess verdict has also 
been shown; it is then up to the insurer to demonstrate 
that settlement could not have been achieved within the 
policy limit plus any amount the insured would have been 
able and willing to contribute. Yeomans v. Allstate Ins. 
Co. App. Div. 777 

The storage of a damaged vehicle for a reasonable period 
of time, pending a determination of the extent cf the dam- 
age and the advisability of repair, is a reasonably fore- 
seeable expense for which the tortfeasor should he held 
liable. Bartlett v. Garrett. Cumberland Cty. Dist. Ct. .. 865 

Where the need for a substitute vehicle is clearly estab- 
lished and where such vehicle is actually procured for a 
reasonable time, a plaintiff is entitled to recover for out-of- 
pocket expenses in renting it whether the damage cav'sed 
by defendant to plaintiff's automobile is partial or total. 


o 


Bartlett v. Garrett. Cumberland Cty. Dist. Ct. £63 


DECLARATION OF TAKING 

N.J.S.A. 20:3-17 limits the taking of early possession by 
the public entity condemnor only to those specific cases 
where express legislative authority to do so has been 
granted. Monmouth County v. Wissell et al. App. Div. 935 

Not being ‘‘empowered to do so by law,” a county may 
not accelerate the taking of a defendant’s property in a 
Green Acres condemnation action by the filing of a declara- 
tion of taking and proceeding thereon in accordance with 
N.J.S.A. 20:3-17. Monmouth County v. Wissell et al. App. 
Div. 935 


DECLARATORY JUDGMENT 
The purpose of the declaratory judgment is to provide a 
means for adjudicating rights in cases involving contro- 
versy that has not yet reached the state at which either 
party may seek a coercive remedy. Hammond v. Doan. 
Law Div. 232 
There is ordinarily no reason to involve the declaratory 
judgment procedure where another adequate remedy is 
available. Hammond v. Doan. Law Div. 232 
Where two bidders were engaged in controversy as to 
who should be awarded local public contract and each bid- 
der had advised that it would institute suit if contract were 
awarded to the other, declaratory action technique pur- 
suant to N.J.S.A. 2A:16-50 et seq. was an appropriate pro- 
cedure for municipality to follow. River Vale v. Longo 
Constr. Co., Inc., et al. Law Div. 318 
Declaratory judgment actions properly cognizable in the 
Law Division should not be brought in the Chancery Di- 
vision merely because injunctive relief is also sought. Gov- 
ernment Employees Ins. Co. v. Butler, et al. Chan. Div. 603 
A declaratory judgment action involving the construction 
of an insurance policy to determine questions of coverage 
and the duty of the insurance carrier to defend should be 
brought in the Law Division; the parties may move there 
for a consolidation with or restraint of any pending third- 
party liability action. Government Employees Ins. Co. \ 
Butler, et al. Chan. Div. 603 


DELEGATION OF AUTHORITY 

Delegation of legislative power to private parties is not 
per se unconstitutional. The test is reasonableness under 
the circumstances considering the purpose of the statute. 
Male v. Ernest Renda Contracting Co., et al. Supreme 
ty 122 


DISCOVERY 

In a negligence suit defendant would be compelled to 
answer interrogatories concerning prior similar accidents 
since courts should not stifle discovery by requir ing a show 
ing of the particular admissible end result that is sought. 
Stout, et al v. Toner, et al. Law Div. 

Under R. 3:13-3(a) the state is required to permit in- 
spection and copying by the defense, but it is not required 
to furnish complete transcripts, at the state’s expense, of 
taped conversations which are irrelevant, immaterial and 
nonincriminatory. State v. Russo et al. App. Div. 315 

The scope of permissible discovery in criminal cases has 
been drastically extended and the courts now subscribe 
to extremely broad, automatic and bilateral disclosure pri- 
or to trial. State v. Satkin. App. Div. 344 

The fact that a particular disclosure is not specifically 
mentioned in the Rules shall not prevent a judge in an 
appropriate case from granting relief to defendant and 
compelling disclosure to be made. State v. Satkin. App 
Div. 344 

Willfully false answers to interrogatories, certified to in 
accordance with R. 1:4-4(b) in lieu of oath, may constitute 
false swearing in violation of N.J.S.A. 2A:131-4. State v 
Parmigiani. Supreme Ct. 538 

The requirements of the Eminent Domain Act, N.J.S.A 
20:3-6, and of R. 4:73-1 for reasonable disclosure of the 
manner of calculation of the condemnor’s offer do not re 
quire the condemnor to disclose its written appraisals to 
the condemnee before trial. State of New Jersey, by the 
Commissioner of Transportation v. Meisler, et al. Law 
Div ‘ 554 
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Discovery, Cont’d 


It is error to require a defendant in a divorce action to 
answer interrogatories concerning his alleged adultery 
when he claims the privilege against self-incrimination, 
since responsive answers might well constitute evidence to 
support a conviction for fornication, but his defense to the 
charge of adultery should be suppressed. Levin v. Levin. 
App. Div. 641 

The Director of the Division of Civil Rights’ interrogatory 
default procedural rule as promulgated is not ultra vires 
the legislative grant of power of N.J.S.A. 10:5-1 et seq., and 
it does not violate due process nor the constitutional sep- 
aration of powers. General Motors Corp. et al v. Blair, ete. 
App. Div. 734 
_ An action for the return of seized items is civil, not crim- 
inal; discovery is a right, and the burden of proof is by a 
preponderance of the evidence. State v. Rodriquez. App. 
Div. 782 

The procedural conduct of a trial rests in the sound dis- 
cretion of the trial judge and R. 4:16-1(d) does not prevent 
him from allowing defendant to read from his deposition 
in supplementation of plaintiff’s reading during the presen- 
tation of plaintiff’s proofs. Moksvold et al v. Meyers. App. 
Div. 974 

The rules of civil procedure provide only for pretrial dis- 
covery of matters not privileged and the mere filing of 
pleadings by defendants is not a waiver of the privilege 
against self-incrimination; such defendants cannot be fined 
or imprisoned for their refusal on that ground to answer in- 
terrogatories, but lesser, noncriminal sanctions may be im- 
posed. Mahne v. Mahne. Supreme Ct. 1017 

Where a defendant in a divorce action based on adultery 
refuses to answer interrogatories on the ground of self-in- 
crimination, the sanction of striking the answer would 
ordinarily appear to be unduly harsh, but the trial court 
may readily draw adverse inferences from pretrial testi- 
monial refusals; here, the striking of defendants’ answers 
imposed an undue cost on the exercise of the privilege and 
was unwarranted in the circumstances. Mahne v. Mahne 
et al. Supreme Ct. 1017 





DISCRIMINATION 


N.J.S.A. 2A:42-10.19 mandates that a landlord may not 
discriminate in bringing dispossess proceedings. PMS Real- 
ty Co., Inc. v. Guarino et al. Dist. Ct. 19 

Order of Division on Civil Rights compelling Little League 
to permit girls to participate held valid. National Organ- 
ization for Women, et al v. Little League Baseball, Inc. 
App. Div. . 342 

A Little League program is a “‘place of public accom- 
modation” as defined in the Law Against Discrimination 
and is not exempt from prohibition against sex discrimina- 
tion. National Organization for Women, et al v. Little 
League Baseball, Inc. App. Div. 342 

Where there is no evidence of discrimination on the basis 
of race, religion or national origin, it is not enough to show 
that the voters of some districts have been outvoted by the 
voters in other districts in the same ward to show a depri- 
vation of constitutional rights. Mosely et al v. Kates et al 
Chan. Div. 431 

The granting of a property tax exemption under the 
exemption statute for fraternal organizations, N.J.S.A. 
54:4-3.26, adopted in 1971, to an Elks Lodge which adheres 
to or is governed by an all-white membership policy is 
violative of the 14th Amendment to the federal Constitution 
and Article I, Pars. 1 and 5, of the state constitution. Brun- 
son et al v. Rutherford Lodge No. 547 of B.P.O.E. et al. 
Law Div. 480 





DRUNK DRIVING 
Under N.J.S.A. 39:4-50(a), one who is found intoxicated 
in a vehicle with the motor running, but who is not shown 
to have had any intention of moving the vehicle at the time 
is not guilty of operating a vehicle while under the influ 
ence of intoxicating liquor. State v. Daly. Supreme Ct. 66 
The inference that defendant intended to operate his 
motor vehicle while under the influence of alcohol was re- 
butted by his testimony that the engine was running so 
that he could keep warm and that he had no intention of 
moving his car prior to regaining sobriety. State v. Daly 
App. Div. 8 
A second conviction for driving while under the influence 
of intoxicating liquor mandates the imposition of a three- 
month term of imprisonment and revocation of license for 
10 years, notwithstanding the fact that defendant, at the 
time of the earlier pre-Rodriguez conviction, was indigent 
and without counsel. State v. McGrew. App. Div. 320 
The certificate of operability of a breathalyzer, made in 
the regular course of testing the machine by a trooper 
whose business it is to inspect it, is admissible as evidence 
against a defendant charged with driving while impaired, 
under either Evidence Rule 63(13) or 63(15). State v. Hudes. 
Bergen Cty. Ct. 585 
Although a defendant charged with a violation of N.J. 
S.A. 39:4-50(a) or (b) must be informed of his right to have 
an independent examination by a physician or facility of 
his choice, the police do not have a duty to assist him in 
obtaining such tests. State v. Hudes. Bergen Cty. Ct. 585 
The failure of one accused of operating a motor vehicle 
while under the influence of intoxicating liquor to submit 
to a breathalyzer test is properly admitted into evidence 
and can be the basis of an inference of guilt. State v. 
Tabisz. App. Div. 639 
It is not a prerequisite to conviction of driving under the 
influence of intoxicating liquor that the accused be abso 
lutely ‘“‘drunk,”’ in the sense of being sodden with alcohol. 
State v. McGeary. App. Div. 689 
An Inspection Certificate offered to establish that the 
breathalyzer was in proper operating order is admissible 
as a business record under Evidence Rule 63(13) or as the 
report and finding of a public official under Evidence Rule 
63(15). State v. McGeary. App. Div. 689 
When a complaint is issued under N.J.S.A. 39:4-50 charg 
ing driving while impaired or under the influence based 
upon a breathalyzer test, the State must keep the test am- 
pules and reference ampules in an undeteriorated condition 
until the time for trial set forth in the complaint. State v 
Teare. Law Div. 703 


Failure of State to produce the test ampules and reference 
ampules used in breathalyzer test is grounds for suppress- 
ing the results of the test since the unavailability of the 
ampules deprives the defendant of an important avenue of 
cross-examination on the test. State v. Teare, Law Div. 703 

Since a violation of N.J.S.A. 39:4-50 is quasi-criminal, 
and not an indictable offense, police have no right to finger- 
print and take mug shots of one arrested for that offense; 
doing so, and improperly refusing cash bail until the ac- 
cused took breathalyzer tests, however, absent physical 
force or violence, did not violate his right to due process of 
law. State v. Conners. App. Div. 736 

A warrantless arrest may be made for a violation under 
the Motor Vehicle Act on the admission of the offender to 
the arresting officer even though, without the admission, 
he would not have any knowledge of the offense. State v. 
Dickens. App. Div. 782 

Where defendant was found asleep in his car on the 
shoulder of a superhighway, with the engine running and 
the headlights on, and, upon being awakened by a state 
trooper, asked what he had hit, he was operating his motor 
vehicle within the meaning of N.J.S.A. 39:4-50. State v 
Dickens. App. Div. 782 

The operator of a breathalyzer is required by N.J.A.C. 
13:51-3.5 to dispose of each test ampoule at the conclusion 
of the examination, and the spot checking of a random am- 
poule is sufficient prima facie proof that the chemicals in 
the test ampoule were of the proper kind and in proper 
proportion. State v. Dickens. App. Div. 782 


EASEMENTS 

A mere showing that an owner’s approaches to solving a 
drainage problem are preferable or more desirable than a 
condemnation of a part of their property for a drainage 
easement is not enough to create a genuine issue of fact as 
to whether the condemnor’s proposal is feasible and rea 
sonable. County of Ocean v. Stockhold. App. Div. 634 

A municipal court has jurisdiction to determine the 
existence of a prescriptive easement where such a deter 
mination is ancillary to, and required for, the adjudication 
of a traffic offense. State v. Bartek. App. Div. 686 


ELECTIONS 
There is no constitutional requirement as to the number 
of people who shall make up a ‘‘cluster’’ of people entitled 
to a councilman. Mosely et al v. Kates et al. Chan. Div. 431 
Political considerations are inherent in districting, and, 
while the carving out of bizarrely-shaped districts for par 
tisan advantage will not be tolerated, the creation of bal 
enced political districts serves a valid apportionment pur- 
pose, and the concept of ‘political fairness” is a relevant 
consideration. Davenport et al v. Apportionment Com. of 
N.J. et al. Supreme Ct. 522 
Population equality is distinctly paramount to the elusive 
concept of compactness in the creation of voting districts. 
Davenport et al v. Apportionment Com. of N.J. et al. Su 
preme Ct. 522 
Providing protection of incumbents serves a valid pur- 
pose and is a relevant factor to be taken into account in 
creating a legislative districting plan. Davenport et al v 
Apportionment Com. of New Jersey et al. Supreme Ct. 522 
N.J.S.A. 19:49-2 does not unconstitutionally deprive un- 
affiliated candidates of equal protection of the laws since 
there is nothing wrong or invidious in permitting organiza 
tion candidates to be grouped together on a ballot. Quarem 
ba v. Allan. App. Div. 586 
N.J.S.A. 19:49-2 authorizes the County Clerk, in exercising 
his discretion in arranging the primary ballot, to assign a 
separate column or line to non-organization candidates 
Quaremba et al v. Allan. App. Div. 586 
A run-off election will not be ordered between the top 
two vote-geiters where no candidate for mayor of a munici 
pality under Mayor-Council Plan D received a majority of 
the votes cast. N.J.S.A. 40:69A-161.1. Rooney v. McEachern 
et al. Law Div 603 
Write-in votes for a candidate for city council which only 
listed his last name held to belong to him where he was the 
only candidate of that name and conducted a vigorous 
write-in campaign. In re 15 voters of Sussex. App. Div. 711 
Disenfranchisement is abhorred in the law. In re the 
petition of 15 registered voters of the County of Sussex on 
behalf of Joan M. Flanagan, candidate for the office of 
Councilman for the Twp. of Sparta. App. Div 711 
Held, on facts, the Law Division should have granted the 
prosecutor’s motion to dismiss a complaint of a violation 
of the election laws and should not have directed that the 
matter be presented to the grand jury. In re Ringwood Fact 
Finding Committee. Supreme Ct 729 
N.J.S.A. 19:34-63 gives explicit authority to the court to 
grant or deny a prosecutor’s motion to dismiss an election 
law complaint and, by necessary implication, vests 
court with the correlative power to require the presenta 
tion of the matter to the grand jury. In re Ringwood Fact 
Finding Committee. Supreme Ct. 729 
Where plaintiff complains that the statutory requirements 
for placement of his name on the ballot for the general 
election of a Governor are unconstitutional, but does not file 
a petition that would have met his contention as to a proper 
constitutional requirement for signatories, or justifies any 
view that he was a serious candidate, his complaint will 
be dismissed. Szamek v. Secretary of State of New Jersey 
App. Div. 840 
An unsuccessful formal primary candidate for the Re 
publican mayoral nomination is entitled to appear on the 
November ballot as the Democratic nominee by virtue of 
his receipt of unopposed write-in votes in the Democratic 
primary. Riecker v. Hartmann et al. Law Div. 886 
A councilman may extend his term by resigning his seat 
in order to accept appointment to a different council seat 
for a longer term, the vacancy of which was also created 
by resignation. Ayres et al v. Dauchert et al. App. Div. 970 


the 


ELECTRICAL CONTRACTOR 

Company which hired out an electrician to another com 
pany which exercised complete direction and supervision 
over the electrician was not an “electrical contractor” 
within the meaning of N.J.S.A. 45:5A-1 et seq. State of New 
Jersey v. Joule Technical Corp. App. Div 254 
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The power granted to the PUC to regulate inspection of 
electrical construction work does not include the power to 
modify the existing power or authority of cities or counties 
with respect to such inspections conferred upon them by 
the 1912 and 1962 licensing acts. In re Adoption of Regula- 
tions for Electrical Inspection Authorities. App. Div. | 318 


EMPLOYMENT 
Under New York law, parol evidence may be used to 
establish a tort claim for money damages based upon oral 
fraudulent promises and misrepresentations which induced 
the written contract, but damages are measured by the 
‘out of pocket”’ rule rather than by the ‘‘benefit of the bar- 
gain” rule. Lipsit v. Leonard, etc. Supreme Ct. 190 
The question of whether the general employer, or the 
special employer, is the master turns largely upon who 
has the right to exercise control over the servant. State of 
New Jersey v. Joule Technical Corp. App. Div. 254 
Where the terms of service station lease and dealer 
agreement gave the lessor-supplier the absolute right to cut 
off the lessee-operator’s supply of its products on 10 or 30 
days notice, the service station operator was the employee 
of the supplier rather than an independent contractor for 
purposes of workmen’s compensation. Rossnagle v. Capra 
et al. App. Div 342 
N.J.S.A. 2A:170-90.1, prohibiting the employer from using 
lie detector (polygraph) tests as a condition of employment 
or continued employment, is a reasonable exercise of the 
state’s police power and is not violative of federal or state 
due process. State v. Community Distributors, Inc. Su- 
preme Ct. 394 


ENVIRONMEN‘AL LAW 
Under N.J.S.A. 13:8A-22 et seq. the Commissioner of the 
Department of Environmental Protection is not required to 
prescribe rules and regulations defining the standards he 
will use in evaluating Green Acres grant applications. City 
of Elizabeth v. Sullivan. App. Div. 38 
A township ordinance prohibiting depositing of any sewer- 
age in the township is inconsistent with the concept of 
county and state regionalization of landfill supervision 
which is fundamental to the Solid Waste Management Act 
of 1970, and so is invalid on its face. Southern Ocean Land- 
fill, Inc. v. Mayor and Council of Township of Ocean. Su- 
preme Ct. 121 
While the Section of the Act which states that no local 
ordinance shall be superseded if it is more stringent than 
the act itself gives local governments some limited power 
of supervision, it does not give them carte blanche to man- 
age landfill operations within their geographical boun- 
daries. Southern Ocean Landfill, Inc. v. Mayor and Coun 
cil of Township of Ocean. Supreme Ct. 121 
A decision by the Commissioner of the Department of 
Environmental Protection approving the sum to be paid 
for riparian grants is a final decision from which an appeal 
may be taken as a matter of right. Le Compte v. State of 
N.J. App. Div 602 
The Governor’s approval of the proposed extension of the 
Turnpike from New Brunswick to Toms River was invalid 
because the environmental impact statements submitted 
by the Turnpike Authority did not comply with the statu- 
tory criteria and administrative guidelines. Twp. of South 
3runswick v. N.J. Tpk. Auth., ete. App. Div. 642 
An environmental impact statement must include a care- 
ful and thorough treatment of all alternative right-of-way 
alignments. Twp. of South Brunswick v. N.J. Tpk. Auth., 
ete. App. Div 642 
Substantial compliance with the statutory and adminis 
trative requirements does not validate an environmental 
impact statement which failed to include a study of im 
pacted corridors of sufficient width to encompass the alter- 
native alignment ultimately selected. Twp. of South Bruns 
wick v. N.J. Tpk. Auth., ete. App. Div. 642 
The failure to prepare a supplementary environmental 
impact statement and to conduct hearings thereon is 
grounds for invalidating approval of the proposed Turnpike 
extension alignment. Twp. of South Brunswick v. N.J. 
Turnpike Authority, etc. App. Div 642 


EQUITY 
3etween two innocent parties to a fraud, the loss should 
be borne by the party whose conduct made the fraud pos 
sible and whose act first could have prevented the fraud. 
Edward D. Lord, Inc Municipal Utilities Auth. of Lower 
Cape May Twp. Law Diy 430 
Specific performance for the enforcement of a contract 
of sale of a condominium is not available to a vendor un 
less he will suffer an economic injury for which his damage 
remedy at law is inadequate or other equitable consider 
ations require the granting of the relief. Centex Homes 
Corp. v. Boag et al. Chan. Div 603 
Declaratory judgment actions properly cognizable in the 
Law Division should not be brought in the Chancery Di- 
vision merely because injunctive relief is also sought. Gov- 
ernment Employees Ins. Co. v. Butler, et al. Chan. Div. 603 
Where a party so governs his conduct as to voluntarily 
place out of his control the power to perform a contract, 
even though the time for performance has not yet arrived, 
he is guilty of an anticipatory breach of that undertaking 
and may be held accountable at both law and equity. Union 
Minerals & Alloys Corp. v. Port Realty & Warehousing 
Corp. et al. Chan. Div 619 
The equitable powers of a court will be exercised to force 
a tenant to commence preparations to remove himself at 
the expiration of a demised term where the anticipated or 
threatened injury to the landlord is substantial, and equit- 
able intervention is needed to compel the tenant to take im- 
mediate appropriate action. Union Minerals and Alloys 
Corp. v. Port Realty & Warehousing Corp. et al. Chan. 
Div 619 
The purpose of the doctrine of forum non conveniens is 
to prevent harassment of or injustice to a defendant; being 
equitable in nature, ordinarily the matter is left to the 
sound discretion of the trial judge. Civic Southern Factors 
Corp. v. Bonat, etc. Supreme Ct 638 
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Equity, Cont’d 

A Court of Chancery is bound by the maxim that equity 
follows the law and may not establish a lost lottery ticket 
by judicial declaration. Karafa v. N.J. State Lottery Com- 
mission et al. Chan. Div. 774 

Where bank form of continuing guaranty expressly pro- 
vided that guarantors would be responsible for renewals 
made subsequent to the revocation, guarantors of a busi- 
ness loan are not entitled to equitable relief from enforce- 
ment absent a showing of oppression or unfair surprise that 
would justify a finding of unconscionability. First New Jer- 
sey Bank et al v. F.L.M. Business Machines, Inc. et al. 
Law Div. 823 


ESTATES 
Pursuant to N.J.S.A.. 3A:6-16.2(k) and (1) two of three 
executors and trustees, of estate had power by majority 
vote to remove individual as attorney for the estate. Estate 
of Kelley, Higgins et al v. American Nat’] Bank & Trust 
Co. of N.J. App. Div. 170 
A rate of 2! on corpus in excess of $100,000 is appropri- 
ate where the “‘pains, trouble and risk’’ were average, but 
such rate should be adjusted downward where the base of 
corpus receipts represents a substantial increase in value 
due almost entirely to a general real estate inflation. In 
re Estate of Charles F. Seabrook, Deceased. App. Div. 232 
The same considerations applicable in scaling down the 
base rate of corpus commissions are applicable in deter- 
mining the rate allowable for the additional five executors. 
In re Estate of Charles F. Seabrook, Deceased. App. 
Div. 232 
Counsel fees allowed for legal services rendered by co- 
executor should be based only on legal services and should 
reflect compensation he received as counsel and as a di- 
rector of the company operated by the executors. In re 
Estate of Charles F. Seabrook, Deceased. App. Div. 232 


ESTOPPEL 
Federal law permits a consignee who paid the carrier’s 
freight charges to the shipper in reliance upon prepaid 
bills of lading to invoke equitable estoppel as a defense 
against the carrier who had extended credit to the con- 
signor. Penbrook Hauling Co., Inc. v. Sovereign Construc- 
tion Co., Ltd. Law Div. 481 
The State is not estopped from reconsidering the price to 
be paid for riparian grants when the applicant has actual 
notice that the grants are not effective and the State has 
not conveyed title. Le Compte v. State of N.J. App. Div. 602 
An employer is not estopped from asserting that an em- 
ployer-employee relationship existed for purposes of work- 
men’s compensation merely because employer created a 
paper relationship of independent contractor for the em- 
ployee. Rutherford v. Modern Transportation Co. Law 
Div. .. ; 606 
Policy considerations inherent in the doctrine of collateral 
estoppel forbid that its dependency rely on any one test, 
including the test of mutuality. Continental Can Co. et al 
v. Hudson Foam Latex Products, Inc. App. Div. 736 
A good faith purchaser for value may enjoy the protec- 
tion of common law estoppel even though he is not entitled 
to invoke the protection of the ‘‘entrusting’”’ provisions of 
N.J.S.A. 12A:2-403(2). Tumber v. Automation Design & 
Mfg. Corp. Law Div. 784 


ETHICAL STANDARDS, EXECUTIVE COMMISSION ON 

ADVISORY OPINIONS: 

No. 18, Re: Brokerage House Employee Serving on Se- 
curity Advisory Committee 43 
Employees of Dept. of Institutions Serving as 
Committeemen of the N.J. Pharmaceutical 
Association 56 
Acceptance of Consulting Fees For Out-of- 
State Projects 90 
Question of Status of Law Firm for South Jer- 
sey Port Corp. as State Employees; Propriety 
of Depositing Funds in Bank Where Counsel 
is Director 111 
Question of Conflict of Interest of State Dental 
Supervisor Acting as Officer of Private Non- 
Profit Nursing Home 159 
Conflicts of Interest, Former Acting Director 
of Division of Water Resources Accepting 
Any One of Four Specified Employment Op- 
portunities 683 
Conflicts of Interest, Insurance Brokerage 
Activities of the Chief of the Space Manage- 
ment Systems Branch 891 
Conflicts of Interest, Director of Medical As- 
sistance and Health Services Being Member 
of Board of Directors of the N.J. Foundation 
for Health Care Evaluation 919 
Reconsideration of No. 21 943 
Conflicts of Interest, Public Relations Firm 
Being Hired as Consultant to New Jersey 
Equine Advisory Board when Principal cf 
Firm Is Executive Director of "N.J. Horse 
Council and Firm Is Consultant to Horse 
Council 982 


No. 19, Re: 


No. 20, Re: 
No. 21, Re: 


No. 22, Re: 


No. 23, Re: 


No. 24, Re: 


No. 25, Re: 


No. 26, Re: 
No. 27, Re: 


ETHICS 

By indicating and implying to his client that he was able 
to influence improperly the police officers of a municipality, 
the attorney violated DR 9-101(C). In re: Lawrence P. 
Brady, Jr. Supreme Ct. 18 

Attorney’s conduct in improperly withholding and failing 
to promptly pay to his client funds in his possession which 
the client was entitled to receive violated DR 9-102(B)(4). 


In re: Lawrence P. Brady, Jr. Supreme Ct. 18 
Court Considers Propriety Of Judge’s Spouse Seeking 
Elective Office 37 


Where an attorney is guilty of diverting trust account 
funds to his own use, as well as writing overdrafts and kit- 
ing checks on those accounts, during a period in which he 
claimed to be emotionally disturbed because of personal 
problems, but later makes full restitution, a three year 
suspension is appropriate. In the Matter of Leonard W. 
Fruchter. Supreme Ct. 
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ABA Standing Committee On Ethics And Professional 
Responsibility, Formal Opinion 336 474 
A PBA attorney is precluded from representing a mem- 
ber of the PBA, as privately retained counsel, in any trial 
or proceeding in which an officer from the same PBA 
chapter will be called to testify for either side. State v. 
Galati. Supreme Ct. 479 
Since repeated judicial warnings against prosecutorial 
excesses tending to vitiate a defendant’s right to a fair trial 
have not sufficed to curb unfair tactics, further and more 
severe action may be necessary. State v. Spano. Supreme 
aaa 479 
Nhere an attorney has participated in corrupt conduct 
by participating in an illegal payment to public officials, 
a reprimand would not be at all appropriate; in light of all 
the facts here the attorney is suspended from the practice 
of law for one year. In the Matter of Arthur Lawrence 
Abrams. Supreme Ct. 538 
Income tax evasion is a serious matter, striking at the 
heart of the voluntary system of reporting income and 
paying a tax thereon; given the mitigating circumstances 
here, the attorney guilty of the offense is suspended for one 
year from the practice of law. In the Matter of August J. 
Landi, an Attorney at Law. Supreme Ct. 558 
Although it is only the Governor who has the power to 
appoint (with the advice and consent of the Senate) and 
remove Judges of Compensation, the Commissioner of 
Labor and Industry has the power to discipline them by 
suspensions in appropriate cases, after formal notice and a 
public hearing on the charges. Grzankowski v. Heymann. 
App. Div. 574 
When an attorney who has undertaken to represent both 
buyer and seller in a real estate transaction discovers that 
the latent conflict of interests of the two clients has become 
acute, the attorney must immediately withdraw from the 
matter and advise both parties to secure independent coun- 
sel. In the Matter of Guy J. Lanza, an Attorney at Law. 
Supreme Ct. 633 
An attorney may not undertake to represent both buyer 
and seller in a real estate transaction unless each party 
consents to the dual representation after the attorney has 
fully and specifically explained the potential areas of dis- 
agreement that may arise. In the Matter of Guy J. Lanza, 
an Atty. at Law. Supreme Ct. 633 
Attorney’s participation in falsification of records, es- 
pecially when there is a strong likelihood that they may 
later be examined in the course of an investigation or 
judicial proceedings, is conduct prejudicial to the adminis- 
tration of justice in violation of DR 1-102(5). In re Martin 
Blatt. Supreme Ct. 662 
Attorney’s suggestion to persons, not his clients, that 
they not cooperate with the federal authorities in order to 
deny to law enforcement officials evidence incriminating 
his client is conduct prejudicial to the administration of 
justice in violation of DR 1-102(5). In re Martin Blatt. 
Supreme Ct. 662 
A lawyer may not follow the directions of a client without 
first satisfying himself that the latter is seeking a legitimate 
and proper goal and intends to employ legal means to at- 
tain it. In re Martin Blatt. Supreme Ct. 662 
Conduct of attorney, acting in behalf of a real estate 
broker, in preparing two real estate contracts to enable 
broker to make a profit without the knowledge of the seller 
or purchaser was highly unprofessional. In re Martin 
Blatt. Supreme Ct. 662 
Query whether an attorney may ethically prepare a real 
estate contract in behalf of the broker when either the 
seller or purchaser does not have independent counsel? In 
re Martin Blatt. Supreme Ct. 662 
Whenever an instance of dual representation appears, the 
court should conduct a voir dire to determine whether all 
defendants thus represented have been fully informed of 
the potential hazards of such a course, and if they elect to 
proceed their willingness to do so should be made a matter 
of record. State v. Green. App. Div. 663 
In the absence of mitigating circumstances, the appropri- 
ate discipline for attorney who knowingly participated in a 
conspiracy to bribe public officials is disbarment. In re 
Arthur Sabatino. Supreme Ct. 664 
Retired Judges Who Practice Law, Guidelines For 817 
Where there is a possibility that an attorney will be 
needed as a trial witness, the spirit, if not the letter, of 
DR 5-101(B) and DR 5-102(A) make it preferable for him 
to refrain from active participation in the settlement nego- 
tiations. Honeywell et al v. Bubb et al. App. Div. 838 
Although the acceptance of an attorney’s resignation with 
prejudice as a member of the bar is equivalent to disbar- 
ment, where his conduct was so gross and scandalous it 
will not be accepted; he will be disbarred by formal order 
of the Supreme Court. In re Louis J. Miller, an Attorney at 
Law. Supreme Ct. 838 
In view of the strong policy favoring the settlement of 
controversies, the refusal to enforce a settlement should 
not obtain because of a possible infraction of DR 5-101(B) 
and DR 5-102(A) where, as here, there is no basis for con 
cluding that the attorney’s conduct had an adverse impact 
on the settlement. Honeywell et al v. Bubb et al. App 
Div. * 83: 
Where an attorney’s conduct included the unethical en 
dorsement and cashing of clients’ settlement checks, it is 
so scandalous as to mandate disbarment by order of the 
Supreme Court. In re Louis M. Turco, an Attorney at Lay 
Supreme Ct. 958 
Federal Disbarment Order; in the matter of Arthur Law- 
rence Abrams. U.S.D.C. 1017 
ETHICS, NEW YORK COUNTY LAWYERS ASS’N— 
Question No. 613 (73-1)—Duty of Lawyer on Termination 
of Employment Lawyer asserting retaining Lien 
should furnish client or his new lawyer with description 
of matters in work and information necessary to pro- 
tect client.) 40 
Question No. 614 Disclosure of Legal Represen- 
tation. (Disclosure of legal representation to Internal 
Revenue Service Agents ordinarily not proper.) 40 
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Question No. 616 (73-4)—Confidences and Secrets: Dis- 
closure of Client’s Fraud or Intent to Commit a Crime. 
(Absent clear proof of fraud having been committed or 
of client’s intent to commit a crime, lawyer not re- 
quired to disclose protected information. ) 40 

Question No. 627 (74-1)—Conflicts of Interest. (Employ- 
ment of lawyer by institution to represent mentally re- 
tarded patients.) 799 

Question No. 628 (74-2)—Wills. (Testamentary direction 
to executor to employ attorney drafting will.) 799 


ETHICS OPINIONS 
Opinions of the Advisory Committee on Professional Ethics 
No. 277. Conflict of Interest—Municipal Legal Assistant’s 
Associate Representing Employee Against Municipality 33 
No. 278. Conflict of Interest—Attorney Under Investigation 
Representing Prospective Witnesses 121 
No. 279. Disbarred Former Partner—Husband of Partner 
As Client—Referring Cases 137 
No. 280. Lawyer-Client Privilege, Revealing Child Abuse 
to Children’s Bureau 361 
No. 281. Conflicts of Interest—Senior Citizens’ Housing At 
torney—Practice Before Municipal Bodies 
No. 282. Conflict of Interest—Representing Husband of Par- 
ty Sued in Different Action 362 
No. 283. Announcement to Other Lawyers, Availability as 
Specialized Consultant 362 
No. 284. Representing Terants’ Profit Corporation, Legal 
Services to Individual Tenants 363 
No. 285. Conflicts of Interest—Former Municipal Attorney, 
Action to Remove Governing Body Member 363 
No. 286. P.A. — Withdrawing Partner — ‘‘Of Counsel” 
“Patent Attorney” A57 
No. 287. Conflict of Interest—Municipal Prosecutor, Politi- 
cal Activity, Municipal Practice 601 
No. 288. Conflict of Interest—Depuly Attorney General’s 
Wife Practicing Criminal Law 766 
No. 289. Attorney’s Participation In Usurious Loans 756 
No. 290. Advertising, Classified Listing In Community Di- 
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rectory 753 
No. 291. Conflicts of Interest—Freeholder Representing 
Criminal Defendant 801 


No. 292. Conflict of Interest—Attorney for Fire District, 
Municipal Practice 809 
No. 293. Interest On Attorneys’ Fees 929 
No. 294. Conflict of Interest—Former Attorney of Public 
Body Representing Private Clients 993 


EVIDENCE 

The privilege under the ‘‘Marriage Counselling Act’”’ ap- 
plies to all persons lawfully engazed in marriage counseling 
pursuant to the Act, even though such persons are not li- 
censed marriage counselors. Wichansky v. Wichansky. 
Chan. Div. 34 

A psychologist is privileged from testifying in a matri- 
monial action as to communications made to him by the 
parties during the course of marriage counseling. Wichan- 


sky v. Wichansky. Chan. Div. _ 34 
Exclusionary Rule Barred In Grand Jury Proceedings, 
U.S. Supreme Ct. 48 


Evidence that payments made to one defendant were an 
integral part of an overall conspiracy to maintain a gam- 
bling operation controlled and run by the co-defendants was 
admissible against the latter as tending to establish the 
existence of a larger continuing plan to “‘buy”’ protection 
of which the crime on trial is a part. State v. Louf. Supreme 
Ct. % 54 

Where the bribery of the particular public official on trial 
was part of an overall conspiracy to corrupt officials to 
maintain an illegal gambling operation, testimony concern- 
ing corruption of other officials is admissible on the con- 
spiracy and substantive charges. State v. Louf. Supreme 
cK. 54 

The inference that defendant intended to operate his 
motor vehicle while under the influence of alcohol was 
rebutted by his testimony that the engine was running so 
that he could keep warm and that he had no intention of 
moving his car prior to regaining sobriety. State v. Daly. 
App. Div. 81 

A trial court has no discretion, under Evidence Rule 
4(b), to bar evidence of a prior conviction which is offered 
to impeach credibility, even if it is on appeal, but it may 
prohibit the State from revealing the details of the crime 
if they would have an unwarranted prejudicial effect. State 
v. Leonard. Law Div. 106 

Since the purpose of admitting ‘‘fresh complaint’ testi- 
mony in rape and morals cases is to meet in advance a 
charge of recent fabrication, such proof is not in conflict 
with Evidence Rule 20. State v. Tirone. Supreme Ct. 155 

The jury should be instructed that fresh complaint testi- 
mony is admissible only to bolster the victim’s credibility 
and can not be considered as corroboration of the criminal 
act charged. State v. Tirone. Supreme Ct. 155 

Grand jury testimony of defendants was not rendered in- 
admissible at trial by erroneous advice of assistant county 
counsel that defendants would lose their jobs if they refused 
to testify. State v. Deegan. App. Div. 170 

A voluntary statement of the accused, otherwise inadmis 
sible solely because it was taken in violation of Miranda, 
is properly admitted as legitimate rebuttal provided the 
conflict between defense proofs and the non-Miranda state 
ment is in sharp focus. State v. Davis, et al. App. Div. 211 

The reliability of Vascar meets the requirements for ju 
dicial notice of Evidence Rule 9(2)(d) and (e). State v. 
Finkle. App. Div. 502 

There must in every case be satisfactory proof of the 
good working order of the particular Vascar instrument 
used and of the qualifications of the operator. State v 
Finkle. App. Div. 502 

If a defendant does not submit a credible explanation 
for flight, consistent with a clear conscience, the jury may 
infer consciousness of guilt, which is a circumstance which 
may be considered in assessing guilt. State v. Leak et al. 
App. Div. 503 

In a suit alleging legal malpractice against one who has, 
since the cause of action arose, been disbarred in New 
Jersey, it may be shown on cross-examination for the pur- 
pose of attacking credibility that a witness is a disbarred 
attorney. Fuschetti v. Bierman. Law Div 505 
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Evidence, Cont'd ; 

Where the issue of guilt was sharply contested and the 
outcome clearly rested on the credibility of the victim and 
defendant, it would be improper to permit the State to use 
defendant’s constitutional right to request counsel as evi- 
dence of guilt. State v. Blue. App. Div. 574 

It is fundamentally unfair to permit the use of a prior 
conviction to impeach the credibility of a witness when the 
conviction is on appeal. State v. Blue. App. Div. 574 

The certificate of operability of a breathalyzer, made in 
the regular course of testing the machine by a trooper 
whose business it is to inspect it, is admissible as evidence 
against a defendant charged with driving while impaired, 
under either Evidence Rule 63(13) or 63(15). State v. 
Hudes. Bergen Cty. Ct. 585 

Evidence of furtive conduct or scanty records, which 
might not be sufficient to demonstrate possession, could 
gitimately support the inference that a defendant did use 
slips while working for a lottery; an acquittal on the first 
charge and a conviction on the second are not inconsistent. 
State v. Sims. Supreme Ct. 640 

An Inspection Certificate is admissible, without testi 
mony and cress-examination of the co-ordinator who tested 
the machine, as proof that the breathalyzer was in proper 
working order. State v. McGeary. App. Div. 689 

An Inspection Certificate offered to establish that the 
breathalyzer was in proper operating order is admissible 
as a business record under Evidence Rule 63(13) or as the 
report and finding of a public official under Evidence Rule 
63(15). State v. McGeary. App. Div. 689 

When a complaint is issued under N.J.S.A. 39:4-50 charg- 
ing driving while impaired or under the influence based 
upon a breathalyzer test, the State must keep the test 
ampules and reference ampules in an undeteriorated con- 
dition until the time for trial set forth in the complaint. 
State v. Teare. Law Div. 703 

Failure of State to produce the test ampules and refer- 
ence ampules used in breathalyzer test is grounds for sup- 
pressing the results of the test since the unavailability of 
the ampules deprives the defendant of an important avenue 
of cross-examination on the test. State v. Teare. Law 
Div. ne 703 

In the absence of direct evidence that the defective con- 
dition existed while the automobile was in defendants’ con- 
trol or ‘‘other evidence” permitting an inference that a 
dangerous condition existed prior to sale, plaintiff must 
prove the defendants’ responsibility for the defect by ne- 
gating the other most likely possible causes of the accident. 
Scanlon v. General Motors Corp. et al. Supreme Ct. 833 

While it is true that under Evid. Rule 47 only criminal 
convictions may be admitted to impeach credibility, evi 
dence of ‘‘other crimes’’ which never resulted in a convic- 
tion, or of criminal acts for which a defendant had been 
previously acquitted, is admissible under Evid. R. 55 where 
it tends, as here, to demonstrate motive, intent, identity, 
absence of mistake, or plan. State v. Slocum. App. Div. 839 

Since Evidence Rule 22(b) has, in the court’s discretion, 
removed the requirement of a foundation when offering ex- 
trinsic evidence of prior inconsistent statements, it follows 
that a foundation through prior cross-examination is not 
required where impeachment does not consist of the con- 
trasting of contradictory statements, but rather of acts or 
circumstances showing bias. Clayton v. Freehold Twp. Bd. 
of Education et al. App. Div. 340 

It was not error to allow that part of a witness’ statement 
that he could not recall at trial to be read to the jury 
under Evid. R. 63(1)(b); the incident must have been fresh 
in his memory when the statement was recorded, or he 
would not have given a detailed account of it to the police. 
State v. Wood. App. Div. 911 

Defendant was not prejudiced by the admission of certain 
evidence, basically for the reasons expressed in—N.J. 
Super.—(App. Div. 1973); dissenting opinion. State v. Wood 
Supreme Ct. 912 

A judge’s private knowledge is entitled to no weight at 
all. Wallington Home Owners Assn. v. Borough of Walling- 
ton. App. Div. 913 

The highly prejudicial potential of evidence as to a de 
fendant’s withdrawn plea of guilty mandates its exclusion 
for all purposes. State v. Boone. Supreme Ct. 953 

Telephone equipment, and the method of its use as a 
tracer, is sharply differentiable from such apparatus as 
breathalyzers, VASCAR, etc., which require periodic in- 
spection or adjustment and specially trained operators, 
and specific proof that it was in proper working order need 
not be offered. State v. Vogt. App. Div. 959 

In a prosecution for making annoying telephone calls in 
violation of N.J.S.A. 2A:170-29 the State should produce the 
testimony of the individual, if ascertainable and available, 
who made the tracing equipment, or otherwise his respons 
ible superior, to testify as to the procedure used and the 
qualifications of the operator. State v. Vogt. App. Div. 959 

Providing the court is satisfied that a jury could reason 
ably find proximate relation between a statutory violation 
and an accident, they should be charged that the violation 
if found, should be given consideration, along with all the 
other relevant circumstances, in arriving at their ultimate 
determination regarding negligence; what probative 
weight, if any, they may wish to accord a violation is for 
the jury. Horbal v. McNeil. Supreme Ct. 1919 

Held, on facts, that the reference in the trial judges’ 
charge to the jury that a statutory violation might be the 
single basis for their predication of negligence cannot he 








faulted; the judge is entitled, within limitations, to com-- 


ment on the evidence. Horbal v. McNeil. Supreme Ct. 1015 


EXECUTORS 

One of three executors and trustees of estate could em 
ploy independent legal counsel for advice in connection 
with duties as co-fiduciary but such employment, in the 
first instance, would be solely at executor-trustee’s own ex- 
pense. Estate of Kelley, Higgins et al v. American Nat'l 
Bank & Trust Co. of N.J. App. Div. 170 

A rate of 2'2 on corpus in excess of $100,000 is appro 
priate where the ‘‘pains, trouble and risk’’ were average, 
but such rate should be adjusted downward where the base 


of corpus receipts represents a substantial increase in value 
due almost entirely to a general real estate inflation. In re 
Estate of Charles F. Seabrook, Deceased. App. Div. 232 
The same considerations applicable in scaling down the 
base rate of corpus commissions are applicable in deter- 
mining the rate allowable for the additional five executors. 
In re Estate of Charles F. Seabrook, Deceased. App. 
Div. 232 
The promulgation of a regulation by the Director of the 
Division of Taxation that excludes real property and jointly 
held property from computation of the deductible amount 
of executor’s commission is a reasonable regulation and 
not violative of any statutory mandate. Talakowitsh v. Gla 
ser. App. Div. 321 
EXPUNGEMEN1 
Under N.J.S.A- 2A:85-15 et seq., the court does not reach 
the specified ‘‘grounds for denial’ of a motion for the ex- 
pungement of an arrest record unless an objection is made 
by one of the law enforcement agencies to which notice 
has been given. State v. Davies. Union Cty. Ct. 587 
Expungement of arrest records will be granted where 
the charges which were the bases of the arrest are subse- 
quently dismissed, unless there is an objection found to be 
material to the necessities of law enforcement. State v 
San Vito. Law Div. 618 


FAIR TRADE 

Where the minimum retail price agreement between 
manufacturer and retailer includes exemptions which are 
so vague and indefinite as to preclude a uniform program, 
the fair trade price list is unenforceable. General Electric 
Co. v. Arnco Electronics. Chan. Div. 774 


FAMILY LAW 
A husband who acknowledges his wife’s child as his own 
is estopped from later denying paternity if he has led the 
cnild to believe that he is his father and it would be harm- 
ful to the child to learn otherwise. Ross v. Ross. Juv. and 
Dom. Rel. Ct., Essex Cty. 138 
One who acts in loco parentis to a child may be subject 
to a support order as well as the natural father. Ross v 
Ross. Juv. and Dom. Rel. Ct., Essex Cty. 138 
The State need not prove that the defendant had an evil 
intention or knew that harm would result from her actions 
in order to obtain a valid conviction of child neglect under 
N.J.S.A. 9:6-1 and 6-3. State v. Burden. App. Div. 139 
Indigent parents who are threatened with removal of 
children from the home by the Division of Youth and Fam- 
ily Services under N.J.S.A. 30:4C-1 ave constitutionally en- 
titled to free counsel. In proceedings by a public agency for 
the custody of children because of alleged parental neglect, 
indigent parents are entitled to the appointment of counsel 
by the court at the expense of the Division of Youth and 
Family Services. Crist et al v. N.J. Div. of Youth and 
Family Services et al. Law Div. 554 
France v. A.P.A. Transport allows not only actions by an 
unemancipated child against his parent but also actions 
brought by a parent against his unemancipated child; Di- 
Martino v. Ventrella overruled. Guterman v. Guterman et 
al, etc. Supreme Ct. 1019 


FEDERAL CIVIL PROCEDURE 
Ortiz v. Engelbrecht. U.S.D.C. for N.J. Ss 
FEDERAL COMMUNICATIONS COMMISSION 


United States of America and the Federal Communica 
tions Commission v. Rev. Carl McIntire et al. U.S.D.C. 215 


FEDERAL EMPLOYERS’ LIABILITY ACT 

Prejudgment interest under R. 4:42-11(b) may not be as- 
sessed on an award under the Federal Employers’ Liability 
Act. Wicks v. The Central R.R. of N.J., etc. App. Div. 639 

Where the allowance of prejudgment interest on an 
F.E.L.A. award resulted from a clerical error rather than 
a judicial decision, an appeal taken within 45 days from 
the denial of the defendant’s motion to amend the judg 
ment to correct such error is timely. Wicks v. The Central 
R.R. of N.J., ete. App. Div 639 


FEDERAL HIGHWAY ADMINISTRATION 
Hopewell Twp. Citizens etc. v. Volpe. U.S.D.C. for Dist 
of N.J 159 


FINES 





The juvenile court is not empowered by the applicable 
statutes to impose a fine on a juvenile delinquent. State o 
New Jersey In the Interest of M.L. Supreme Ct 275 


FIREMEN 


Directive of municipality’s fire department concernin 
length and style of hair was valid where safety factor 
warranted its adoption. Manco v. Irvington. Supreme Ct. 106 


Procedure whereby Fire Chief sat as hearing office 
plaintiff’s-hearing was proper where officer who officially 
filed charges against plaintiff was not the Fire Chief and 
where plaintiff made no showing of partiality on the part of 
t “ire Chief. Manco v. Irvingion et al. Supreme Ct 





he 


The provisions of N.J.S.A. 40A:14-9.1 to NuJ.S.A. 40A 
9.8, inclusive, and N.J.S.A. 40A:14-10.1 and 40A:14-13, as 


amended, are constitutional. The statutory provisions a 





ishing municipal residency requirements 

retroactive, applying equally to all firemen without regard 
, Ppsyiny | : : 

to the time of th appointment or promotion. Smith v 


City of Newark, et al. Law Div 537 





FORECLOSURE 

The assignee of a municipal tax sale certificate must 
perfect title to the land by commencing an action to fore 
close the equity of redemption within 20 years from the 
date of assignment. Prickett v. Allard. App. Div 155 

Tax sale foreclosure action was properly dismissed where 
action was brought after expiration of twenty years from 
the date of the tax sale, although tax sale certificate pu 
chaser had entered into actual possession before twenty 
year expiration. Provision of N.J.S.A. 54:5-79 tolling the 
twenty year limitation when purchaser enters into actual 
possession has been impliedly repealed. Grasso v. Deiter 
et al. App. Div. 1 155 
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Where plaintiff took no steps to foreclose the equity of 
redemption, and more than 20 years had elapsed since she 
obtained the tax sale certificate, whatever rights plaintiff 
had by virtue of the tax sale certificate had expired pur- 
suant to N.J.S.A. 54:5-79 and the certificate was void. Ga- 
sorek v. Gruber et al. App. Div. 254 

Since there are no valid public interests or policy in- 
terests that would be adversely affected by the exercise 
of the right to redeem by a transferee of the owner-mortga- 
gor, a transferee who has given fair and adequate consider- 
ation must be permitted to exercise such right. Lobsenz v. 
Micucci Holdings, Inc. App. Div. 274 


FRANCHISES 

The Lanham Act, 15 U.S.C. $1051 et seq., preempted the 
field of control of federally registered trademarks. Mari- 
neilo v. Shell Oil Company. U.S. Dist. Ct. (N.J.) 65 

State regulations which would give a service station 
operator the right to use a federally registered trademark 
for an indefinite term, despite the fact that its lease and 
dealer agreement are for a definite term subject to termi- 
nation by either party on notice, are prohibited by the 
Supremacy Clause of the Constitution as conflicting with 
the federal Lanham Act. Marinello v. Shell Oil Company. 
US Bic, -CNeg. 65 

The decision of the New Jersey Supreme Court in Shell 
Oil Co. v. Marinello, 63 N.J. 402 (1973), is invalid ane un- 
enforceable insofar as it regulates the rights of owners of 
federally registered trademarks and the rights of their li- 
censees. Marinello v. Shell Oil Company. U.S.D.C. (N.J.) 65 


FRAUD 
Concealment Of Addiction As Grounds For Annulment 1 
Legal fraud or misrepresentation consists of a material 
representation of a presently existing or past fact, made 
with knowledge of its falsity, with the intention that the 
other party rely thereon, and he does so rely to his damage. 
In equitable fraud the second element (knowledge) is not 
necessary. Foont-Freedenfeld Corp. v. Electro-Protective 
Corp. App. Div. 138 
In an action in which plaintiff relies upon equitable fraud, 
the only relief that may be sought is equitable relief, such 
as rescission or reformation of an agreement, and not 
monetary damages only. Foont-Freedenfeld Corp. v. Elec- 
tro-Protective Corp. App. Div. 138 
Under New York law, parol evidence may be used to 
establish a tort claim for money damages based upon oral 
fraudulent promises and misrepresentations which induced 
the written contract, but damages are measured by the 
“out of pocket” rule rather than by the ‘“‘benefit of the bar- 
gain” rule. Lipsit v. Leonard, etc. Supreme Ct. 190 
The deliberate concealment or nondisclosure by the seller 
of infestation of the premises by roaches would justify 
rescission of real estate contract where the infestation is 
so extensive as to be of significant materiality in the trans- 
action. Weintraub v. Krobatsch. Supreme Ct. 273 
If a seller of real estate deliberately conceals or fails to 
disclose facts known to the seller and unknown and unob- 
servable by the purchaser which are of sufficient material- 
ity as to affect the desirability or value of the property, 
the purchaser may rescind the transaction. Weintraub v. 
Krobatsch. Supreme Ct 273 
3etween two innocent parties to a fraud, the loss should 
be borne by the party whose conduct made the fraud pos- 
sible and whose act first could have prevented the fraud 
Edward D. Lord, Inc. v. Municipal Utilities Auth. of Lower 
Cape May Twp. Law Div 430 
Not even an innocent party should be unjustly enriched 
at the public expense by fraudulent action. Edward D. Lord, 
Inc. v. Municipal Utilities Auth. of Lower Cape May Twp. 
Law Div : 430 
The 1968 New Jersey Business Corporation Act changed 
the law with respect to fraudulent transfers by specifying 
in which instances relief should be available for existing 
creditors only, and in which for existing and future cred- 
itors alike. Roxbury State Bank v. The Clarendon et al. 
App. Div 668 
Although a manufacturer may not exercise control over a 
product once it has yielded dominion, title and risk, the 
purchaser-retailer is under an obligation to disclose ma 
terial facts, refrain from misrepresentations, fraud and 
deceit, and comply with all applicable statutes. Claire] Inc 


v. Cosmetics Plus. Chan. Div 803 

rhe intentional burning of one’s own house is fraud void 
ing a homeowne policy, but the fraud of a husband is no 
bar to recovery under the policy by an innocent wife. 
Howeil v. Ohio Casualty Ins. Co. App. Div. 936 

Held, on tac that the two-year incontestability clause, 

hich required the intended insured to submit evidence of 
insurability, applies and that, since the insured did not sur- 
vive the t ear period, the policy remained contestable 
on the grounds of equitable fraud and mutual mistake. 


Downs v. The Prudential Ins. Co. of America. Law Div. 1601 


pality has the discretionary power. to 
ovide for the collection and disposal of garbage, it is the 





duty of vhose premises are garbage and refuse 
materi hat no nuisance arises therefrom 
which « public health. Pleasure Bay Apts. v. 
City 0 et al, ete. Supreme Ct 954 

The « of a municipality to limit its garbage 
service ‘alieetion does not amount to invidious 
discrin ist the owner of a garden apartment 
complex because the classification resulting from such 


limitation is based on real, and not feigned, differences 





between the problems inherent in collecting garbage from 
locations within a landowner’s premises and collecting it at 
curbside. Pleasure Bay Apts. v. City of Long Branch et al, 


etc. Supreme Ct 954 
Where a municipality furnishes garbage-removal serv- 
ices at municipal expense, all that a property owner is en- 
titled to is that the municipal action—here the determina- 
tion to limit the service to curbside collection of garbage 
and refuse—not deny him due process and equal protection 
of the laws. Pleasure Bay Apts. v. City of Long Branch 
et al, etc. Supreme Ct 954 
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GRAND JURY 
The power to designate venue for the purpose of trial of 
a State grand jury indictment and to change the venue is 
vested exclusively in the State grand jury assignment 
judge; the county assignment judge has no power to enter- 
tain applications for such change of venue. N.J.S.A. 2A:73A- 
1, et seq. State v. Mullen, etc. App. Div. 106 
The Supreme Court And The Grand Jury—Increased Re- 
sponsibility For The Prosecutor, by Leonard N. Arnold. 121 
Where a public official unqualifiedly declares his intention 
not to testify before a grand jury on matters relating to 
his office, there is no need to put specific, relevant questions 
to him prior to the institution of removal proceedings pur- 
suant to N.J.S.A. 2A:81-17.2a1 and 4. Kugler v. Tiller. 
App. Div. 395 
A witness before a grand jury may not make himself the 
final judge of whether he should submit to interrogation. 
Kugler v. Tiller. App. Div. 395 
Where there is a total lack of merit to the charge of 
discrimination in the selection of the grand jury which in- 
dicted defendant, there is absolutely no basis to support 
the allegation in a petition for post-conviction relief that he 
was deprived of the effective assistance of counsel because 
his attorney did not challenge the array. State v. Hughes. 
App. Div. 554 
It is essential that a challenge to the array of grand 
and petit juries, made after the time allowed by the rules 
has expired, be for good cause shown, stating grounds 
sufficient for the court to open the matter for investigation. 
State v. Robinson et al. County Ct. 591 
N.J.S.A. 19:34-63 gives explicit authority to the court to 
grant or deny a prosecutor’s motion to dismiss an election 
law complaint and, by necessary implication, vests the 
court with the correlative power to require the presenta- 
tion of the matter to the grand jury. In re Ringwood Fact 
Finding Committee. Supreme Ct. 729 
Held, on facts, the Law Division should have granted the 
prosecutor’s motion to dismiss a complaint of a violation 
of the election laws and should not have directed that the 
matter be presented to the grand jury. In re Ringwood Fact 
Finding Committee. Supreme Ct. 729 


GREEN ACRES 


The Commissioner’s discretionary decision to grant or 
deny a Green Acres application is presumed to be reason- 
able. City of Elizabeth v. Sullivan. App. Div. 38 

Not being ‘ ‘empowered to do so by law,” a county may 
not accelerate the taking of a defendant’s property in a 
Green Acres condemnation action by the filing of a declara- 
tion of taking and proceeding thereon in accordance with 
RISA. 20:3-17. Monmouth County v. Wissell et al. App. 

« 935 


GUARANTEES 


Guarantors of forfeited bail bond who helped locate and 
apprehend defendant were entitled to partial remission of 
their funds. Stringer v. State of N.J. et al. App. Div. 122 

Personal guarantors of commercial bail bond were real 
parties in interest and became subrogated to the insurance 
company’s rights on forfeited bond. Stringer v. State of 
N.J. et al. App. Div. 122 

Where the transactional source of the obligation by an 
individual guarantor to pay interest is the guarantee itself, 
and not the corporate debt guaranteed, interest over the 
statutory rate is not within the corporate exception and is 
usurious and uncollectable. Armin Corp. v. Kullman. Law 
Div. 430 

A provision for 20% attorney’s fees does not infect a 
guarantee with usury, since it is merely a charge for the 
reasonable expense of collection. Armin Corp. v. Kullman. 
Law Div. 430 

Where a bank has advanced moneys on a loan to a cor- 
poration following the execution of the standard bank form 
of continuing guaranty by officers and directors of the cor- 
poration, extensions or renewals of the loan did not ter- 
minate the liability of the estate of a deceased guarantor 
or of a guarantor who attempted to revoke his obligations 
under the guaranty after the loan had been made. First 
New Jersey Bank et al v. F.L.M. Business Machines, Inc. 
et al. Law Div. 823 

Where bank form of continuing guaranty expressly pro- 
vided that guarantors would be responsible for renewals 
made subsequent to the revocation, guarantors of a busi- 
ness loan are not entitled to equitable relief from enforce 
ment absent a showing of oppression or unfair surprise that 
would justify a finding of unconscionability. First New Jer- 
sey Bank et al v. F.L.M. Business Machines, Inc. et al. 
Law Div. 823 

Under N.J.S.A. 12A:3-606 the failure to record a security 
instrument such as a mortgage discharges the guarantor 
to the extent that his right of subrogation to the collateral! 
was diminished or his risk of loss was unreasonably in- 
creased; before a party may be deemed discharged he 
must show, not only that the holder’s conduct was unrea- 
sonable, but also that he suffered an actual and not a hy- 
pothetical loss attributable to the holder’s conduct. Lange- 
veld v. L.R.Z.H. Corp. et al. Chan. Div. 975 
GUN CONTROL 

Lack of notice or knowledge of the requirements of New 
Jersey’s Gun Control Law is not a defense in a prosecution 
for violation of the statute. State v. Hatch. Supreme Ct. 66 

In fields such as gun control, where the dangers are so 
high and regulation so prevalent, the legislature may dis- 
pense with the requirement of scienter, mens rea or the 
equivalent. State v. Hatch. Supreme Ct. 66 

The requirements of N.J.S.A. 2A:151-42(c) with respect to 
the proper encasing of hunting guns carried along New 
Jersey highways apply to nonresidents licensed in their 
home state and do not unduly burden interstate travel. 
State v. Hatch. Supreme Ct. 66 

A statute that vests authority in the superintendent of 
the State Police to register applicants to manufacture fire- 
arms does not give him unbridled discretion. Avant Indus- 
tries Ltd. v. Kelly. App. Div. 367 
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A police chief is not excluded from the duties imposed 
by N.J.S.A. 2A:151-32 through -40, and his issuance of fic- 
titious identification nurabers to firearms purchasers was a 
misdemeanor. State v. Constantino. App. Div. 638 

A pardon removes the per se disability to receive a per- 
mit to carry a weapon because of the conviction. In re 
“S.S.”’ Essex Cty. Ct. 753 

A pardon does not foreclose consideration of the convic- 
tion as prima facie evidence of lack of good character on 
an application for permit to carry a weapon. In re “‘S.S.” 
Essex Cty. Ct. 753 

An applicant for a permit to carry a firearm is entitled 

a judicial hearing before the county judge whether the 
local chief of police has approved or disapproved the appli- 
cation. In re ‘‘S.S.” Essex Cty. Ct. 753 

The provisions of N.J.S.A. 2A:151-41, requiring a firearms 
purchaser identification card in order to carry any rifle or 
shotgun in an automobile, do not apply to a weapon ac- 
quired prior to August 5, 1966, the effective date of the Gun 
Control Law. State v. Repp. App. Div. 758 

Where a purchaser’s card is not required of the owner 
because his rifle or shotgun was acquired prior to 1966, all 
alleged joint possessors with him of the same firearm are 
not in violation of N.J.S.A. 2A:151-41. State v. Repp. App. 
Div. 758 


HORSERACING 

The Racing Commission may not base the revocation of 
a license on the fact that the holder is not a member of the 
U.S. Trotting Association, since there is no legislative grant 
of licensing authority to the Association, nor any standards 
for its exercise. Costanzo v. New Jersey Racing Commis- 
sion. App. Div. 88 

The Racing Commission may not consider the fact that 
the holder of a license has been arrested for seven dif- 
ferent serious charges where there is no evidence that he 
was ever convicted. Costanzo v. New Jersey Racing Com- 
mission. App. Div. 88 


HOSPITALS 
The doctrine of strict liability in tort is inapplicable 
against a hospital and blood bank which supplied con- 
taminated blood that infected patient with serum hepatitis 
where the evidence established that the blood falls within 
the category of an ‘‘unavoidably unsafe product’’ and thus 
was not “unreasonably”? dangerous. Brody v. Overlook 
Hospital. App. Div. 314 
Absent statutory authority, to permit Blue Cross and 
Blue Shield, which operate under the Hospital and Medical 
Service Corporations statutes, to offer student accident 
insurance without the burdens imposed on insurance com- 
panies, and with privileges not granted such companies, 
would deny insurance companies the equal protection of the 
laws. N.J. Ass’n of Independent Insurance Agents et al v. 
Hospital Service Plan of N.J. et al. App. Div. 558 
Held, on facts, that there is no ‘‘state action” and no 
violation of civil or constitutional rights where private 
hospitals prohibit elective abortions, even though the hos- 
pitals receive federal funds and are regulated by state 
statute, since the state is neutral and has not imbued the 
alleged actions with state involvement to a significant de- 
gree. Jane Doe et al v. Bridgeton Hospital Ass’n, Inc. et al. 
Law Div. 976 
The few hardships that may result, either to plaintiff 
patients or plaintiff physicians, from defendant hospitals’ 
refusals to allow elective abortions are not sufficient to 
overcome the reasonableness of the hospitals’ policies 


which, in the totality of the a are neithei 
mgd nor contrary to the public good. Jane Doe et al 
; Bridgeton Hospital Ass’n, Inc. et al. Law Div. 976 
HOUSING 


If a single municipality is empowered by statute to adopt 
rent control legislation, the factual pattern for the determi- 
nation of the existence of a housing emergency must of 
necessity be measured by the conditions in that munici 
pality. Albigese t/a Dominion Enterprises v. Jersey City 
at al. Law Div. 504 

The 1973 amendments to Madison Township’s zoning ord- 
inance fall palpably short of providing housing opportuni 
ties for the low and moderate income population of the 
township and of its region and, hence, the ordinance is 
invalid. Oakwood at Madison, Inc., et al v. Twp. of Madi 
son et al. Law Div. 559 

A need for low and moderate income housing constitutes 
a special reason justifying a zoning variance under N.J. 
. A. 40:55-39(d) for leg? multi-family housing. 

. Mayor and Council of the Township of Madison et al. 
Law Div. 923 

Since the 1974 amendments to N.J.S.A. 2A:18-53 deal with 
and determine the subject of the housing emergency at the 
state level, the existence or non-existence of a local housing 
emergency cannot be made a fact issue in a challenge to the 
constitutionality of a municipal rent levelling ordinance. 
Barry Gardens et al v. City of Passaic et al. Law Div. 886 





INDIGENTS 

Indigent parents who are threatened with removal of 
children from the home by the Division of Youth and 
Family Services under N.J.S.A. 30:4C-1 are constitutionally 
entitled to free counsel. In proceedings by a public agency 
for the custody of children because of alleged parental 
neglect, indigent parents are entitled to the appointment of 
counsel by the court at the expense of the Division of Youth 
and Family Services. Crist et al v. N.J. Division of Youth 
and Family Services et al. Law Div 554 

An indigent committed to a mental institution is entitled 
to a transcript of the proceedings which he is appealing, 
since a transcript is necessary for his appeal and his lib- 
erty is at stake; costs to be paid by the New Jersey De 
partment of Institutions and Agencies. In re the Commit- 
ment of William Minehan. Union Cty. Ct., Probate Div. 888 


INFANTS 

An infant of divorced parents who resides with his natural 
mother during the week and with his natural father on 
week-ends is a resident of both households for purposes of 
insurance coverage under homeowner’s liability policy 
Miller v. U.S. Fidelity & Guaranty Co. App. Div 210 


The limitation of attorneys’ fees to 25% of recoveries for 
the benefit of infants and incompetents does not apply to 
wrongful death recoveries where the class of beneficiaries 
includes one or more adults. McMullen v. Maryland Cas- 
ualty Co. et al. App. Div. 394 

Where there is a serious risk of severe and irreparable 
brain damage, although not death, if an infant is not given 
a blood transfusion in opposition to his parent’s wishes 
and religious beliefs, the court will order the transfusion. 
Muhlenberg Hospital v. Patterson et al. Law Div. 607 

Although N.J.S.A. 59:8-8 expressly extends the time limi- 
tations set forth therein for the giving of notice or the 
institution of an action by an infant until he has become of 
age, and N.J.S.A. 2A:14-2.1 provides that the time period 
for the commencement of an action on a joined parental 
claim shall be co-extensive with the limitation period ap- 
plicable to the infant’s claim, a parental consequential 
claim under the Tort Claims Act is barred by a failure to 
give timely notice as required by N.J.S.A. 59:8-8. Rost et 
al v. Bd. of Education of Fairlawn et al. Law Div. 840 

Where a parent has given timely notice of his claim under 
N.J.S.A. 59:8-8, under N.J.S.A. 2A:14-2.1 the period of time 
in which he may institute his action is the same as that 
which applied to the infant. Rost et al v. Bd. of Education 
of Fair Lawn et al. Law Div. 840 

France v. A.P.A. Transport allows not only actions by an 
unemancipated child against his parent but also actions 
brought by a parent against his unemancipated child; Di- 
Martino v. Ventrella overruled. Guterman v. Guterman et 
al, etc. Supreme Ct. 1019 


INSTALLMENT SALES 

The holder of a promissory note, given pursuant to an 
installment contract to purchase an automobile, which in- 
cludes a second mortgage on purchaser’s property, is not 
barred from recovery by the Secondary Mortgage Act of 
1965 because the transaction was a sale, not a loan. Public 
Acceptance Corp. v. Taylor et al. App. Div. 320 

The Singer Company revolving charge account plan was 
neither unconscionable nor violative of the pre-1971 pro- 
visions of New Jersey’s Retail Installment Sales Act. The 
Singer Company v. Gardner. Supreme Ct. 657 

The key distinction between an installment sale and a 
revolving charge account depends upon the method of com- 
puting interest. The Singer Company v. Gardner. Supreme 
Ct. 657 


INSTRUCTIONS 
Whether the trial judge’s charge and supplemental charge 
clearly informed the jury that it could return different 
verdicts for each or both of the codefendants and as to 
each of the charges being tried must be determined on the 
basis of the entire instruction. State v. Freeman. Supreme 
Ct. 2 
A defendant is not entitled to a jury charge to the effect 
that he may be found guilty of a lesser included disorderly 
persons offense when charged with possession of heroin, 
where there is no rational basis in the evidence for a find- 
ing that he was not guilty of the higher offense. State v. 
Gibson. App. Div. 19 
Counsel may explain propositions of law to the jury if 
this is reasonably necessary for a proper understanding 
of the evidence, but does not have the right to project or 
persist in a mistaken presentation of the controlling legal 
principles. State v. Hanly. App. Div. 399 
A buyer is liable to the broker for his commission unless 
there is a valid, legally sufficient reason for nonperform- 
ance of the contract, and it was plain error for the trial 
judge to instruct the jury that they should consider what 
the ordinary, prudent, reasonable person would do in like 
emg ances. Atlas t/a Polwin and Mathias v. Silvan et 
al. App. Div 502 
In determining whether inadmissible evidence had such 
prejudicial effect on the defense as was not eradicable by 
instructions to the jury to strike it from their consider- 
ation, trial counsel’s contemporaneous evaluation of the 
seriousness of the matter, as shown by no expression of 
dissatisfaction, is entitled to some weight. State v. Leak 
et al. App. Div. 503 
It is reversible error for a judge to instruct the jury that 
‘an indictment, far from being a mere allegation, consti- 
tutes a finding by a Grand Jury that a basis exists for sub 
jecting the accused to a trial,’’ as this prejudicially sug- 
gests that an indictment constitutes a prima facie finding 
by a Grand Jury as to defendant’s guilt. State v. Johnson 
Supreme Ct. 618 
An instruction to the jury in a negligence action that 
“any damages awarded will not be subject to federal in- 
come taxation” is improper. Scalise v. Central R.R. of New 
Jersey. App. Div. 688 
A jury should be instructed that the manufacturer of a 
car, with a push-button gear selector system, that struck 
“ innocent bystander should be held strictly liable in tort 
it found that the system possessed inherent latent dangers 
ote was “defective,” although faultlessly made, because 
it was unreasonably dangerous to place the product in the 
hands of a user without a suitable warning, and that the 
manufacturer had breached a duty to warn. Kuhner et al 
v. Marlyn Manor, Inc., et al. Law Div. 782 
Where the evidence is undisputed with respect to an issue 
of fact, even where the fact constitutes an element of the 
crime charged, as here, that an atrocious assault and 
battery had been committed, it is not error for the trial 
judge to so instruct the jury and in effect withdraw that 
determination from the jury’s consideration. State v. Slo 
cum. App. Div. 839 
INSURANCE 
In construing the non-owned automobile clause of a fam 
ily automobile liability policy, the word ‘‘furnished’’ con- 
notes some general right to use, something more than use 
with permission on recurring or isolated occasions. DiOrio 
v. N.J. Manufacturers Ins. Co., Inc. Supreme Ct. 3 
Denial of coverage for a non-owned car requires a finding 
that the car was furnished for the general, personal use of 
the named insured rather than merely for use in driving 
to and from the place of business of the partnership which 
owned the car and of which he was a member. DiOrio v. 
N.J. Manufacturers Ins. Co., Inc. Supreme Ct. 3 
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Insurance, Cont’d 


An automobile insurance carrier under a standard fam- 
ily liability policy and not the carrier under a homeowners 
policy is required to defend and provide coverage where a 
pedestrian is injured by an object thrown by a passenger 
in a moving insured vehicle. Westchester Fire Ins. Co. v. 
Continental Ins. Co. App. Div. 3 

The test of coverage in an automobile liability policy is 
not what the ultimate fact may be as to the cause of the 
injury, but whether the allegations of the complaint on 
their face fall within the risk insured against. Westchester 
Fire Ins. Co. v. Continental Ins. Co. App. Div. 3 

The phrase ‘‘arising out of’ in an automobile liability 
insurance policy must be interpreted to cover circum- 
stances where there is a substantial nexus between the 
injury and the use. Westchester Fire Ins. Co. v. Continental 
Ins. Co. App. Div. 3 

The workmen’s compensation exclusionary clauses of 
Blue Cross and Blue Shield contracts clearly relieve those 
plans of liability for payment for hospital and surgical 
services resulting from work-connected injury but uncom- 
pensated because the services were found to be unauthor- 
ized under N.J.S.A. 34:15-15. Hospital Service Plan of N.J. 
v. Phillips. Middlesex Cty. Dist. Ct. 86 

An infant of divorced parents who resides with his natural 
mother during the week and with his natural father on 
week-ends is a resident of both households for purposes of 
insurance coverage under homeowner’s liability policy. 
Miller v. U.S. Fidelity & Guaranty Co. App. Div. 210 

A custody decree does not control the question of resi- 
dence for purposes of a homeowner’s liability insurance 
policy. Miller v. U.S. Fidelity & Guaranty Co. App. Div. 210 

N.J.S. 17:28-1.1 does not prohibit insurers from offering 
uninsured motorist coverage containing provisions which 
preclude ‘‘stacking”’ of coverages under multiple policies. 
Beek v. Ohio Casualty Ins. Co. Chan. Div. 274 

Policy exclusions notwithstanding, an insured is entitled 
as part of his property damage claim to reimbursement 
of the expenses incurred in protecting his insurer against 
further property loss and safeguarding the damaged ve- 
hicle. State Farm Mutual Auto Ins. Co. v. Toro. Law 
Div. 367 

Towing and storage charges are included and recover- 
able under an uninsured motorist endorsement. State Farm 
Mutual Auto Ins. Co. v. Toro. Law Div. 367 

One who did not fulfill the requirements of the uninsured 
motorist endorsement to her insurance policy following an 
accident is therefore uninsured and is qualified to maintain 
her action against the Unsatisfied Claim and Judgment 
Fund Board. Obst v. State Farm Mutual Ins. Co. et al. 
App. Div. 399 

The statutes relating to uninsured motorist coverage do 
not require that the insurers provide unlimited coverage 
so that victims of such accidents could be made whole. 
Hartford Ins. Co. v. Allstate Ins. Co. et al. App. Div. 414 

The legislative purpose in providing for the issuance of 
uninsured motorist coverage by insurance companies for 
such accidents and prohibiting persons having such cover- 
age from proceeding against the Fund was to relieve the 
Fund of some financial burden. Hartford Ins. Co. v. All- 
state Ins. Co. et al. App. Div. 414 

“Other insurance”’ clauses in uninsured motorist cover- 
age endorsements are valid and not violative of public 
policy and will be enforced so as to preclude the stacking 
or pyramiding of this type of coverage. Hartford Ins. Co. 
v. Allstate Ins. Co. et al. App. Div. 414 

An uninsured motorist endorsement provision requiring 
corroboration in ‘‘no contact hit-and-run accidents”’ is not 
void as against public policy. Jones v. Heymann. App. 
Div. 415 

A homeowner’s policy on one residence does not cover 
a loss sustained by a theft at another residence used only 
on weekends and not being so used at the time of the theft. 
Heuer v. N.J. Manufacturers Ins. Co. Essex Cty. Dist 
Ct. 439 

Even though not physically present at the time, one 
must be actually using a residence as such in order to be 
‘‘temporarily residing” therein for insurance coverage pur- 
poses. Heuer v. N.J. Manufacturers Ins. Co. Essex Cty 
Dist. 3Ct: 439 

The standard mortgagee clause in a fire policy will not 
be literally read so as to entitle the carrier to an assign 
ment of the mortgage where the owner is an insured even 
though the mortgagor is not. Allstate Ins. Co. v. Howard 
Savings Institution et al. Chan. Div 455 

Subrogation of a carrier to the rights of a mortgagee pur- 
suant to the standard mortgagee clause will not be allowed 
where the policy was issued for the benefit of the owner as 
well as the mortgagee. Allstate Ins. Co. v. Howard Savings 
Institution et al. Chan. Div. 455 

Where major medical policy provided for coverage as to 
sickness or diseases ‘‘contracted and commencing” after 
the effective date of the policy, the records should be taken 
to mean that coverage would exist where the first positive 
symptoms of the disease did not manifest themselves with 
reasonable certainty prior to the effective date of coverage. 
Kissil v. Beneficial Nat’] Life Ins. Co. Sup. Ct. 458 

An injured passenger may maintain an action against an 
insurance agent, on grounds of negligence or breach of con- 
tract, based upon the alleged failure of the agent to pro 
cure requested insurance for the owner of the vehicle 
Eschle v. Eastern Freight Ways, Inc., et al. Law Div 481 

The public is a third: party beneficiary of an agreement 
between the agent and the insured to procure auto liability 
coverage. Eschle v. Eastern Freight Ways, Inc., et al 
Law Div. 481 

Where an automobile insurance policy denominates resi- 
dents of the named insured’s household as insureds there- 
under, and where a resident son freely obtains his father’s 
permission to use his car, although he did not receive spe- 
cific permission on one occasion, he is considered to have 
had implied permission, and one to whom he then gave 
permission to drive the car was covered by the policy. 
Tooker et al v. Hartford Accident and Indemnity Co. et al. 
App. Div. 304 

On the facts of the case, where plaintiff former wife is 
well provided for, the state’s interest in protecting a di 
vorced wife from potential destitution is not sufficiently 


compelling to override defendant’s right to privacy by 
forcing him to undergo a physical examination so that she 
might obtain life insurance on him. Meerwarth v. Meer- 
warth. Chan. Div. 505 

The arbitration provisions of an insurance contract 
would be frustrated if arbitration under an uninsured 
motoirst endorsement were enjoined when a law suit aris- 
ing out of the same occurrence was pending; all possibility 
of conflicting results in litigation cannot be eliminated. N.J. 
Manufacturers Ins. Co. v. Haran. App. Div. 539 

Absent statutory authority, to permit Blue Cross and 
Blue Shield, which operate under the Hospital and Medical 
Service Corporations statutes, to offer student accident in- 
surance without the burdens imposed on insurance com- 
panies, and with privileges not granted such companies, 
would deny insurance companies the equal protection of the 
laws. N.J. Ass’n of Independent Insurance Agents et al v. 
Hospital Service Plan of N.J. et al. App. Div. 558 

A declaratory judgment action involving the construction 
of an insurance policy to determine questions of coverage 
and the duty of the insurance carrier to defend should be 
brought in the Law Division; the parties may move there 
for a consolidation with or restraint of any pending third- 
party liability action. Government Employees Ins. Co. v. 
Butler et al. Chan. Div. 603 

A clause in an insurance policy that provides that any 
amount paid or payable under the medical payments cover- 
age of the policy shall not also be paid under the uninsured 
motorist coverage is not contrary to the public policy or 
statutes of New Jersey. Silas v. Allstate Ins. Co. App. 
Div. 665 

Hereafter, failure of the insurer to call to the attention 
of the arbitrator any policy provisions which prevent an 
award that includes medical expenses paid or payable un- 
der another coverage feature of the same policy will be at 
the risk of double exposure to medical expenses. Silas v. 
Allstate Ins. Co. App. Div. 665 

In a condemnation proceeding in which the subject prop- 
erty is damaged by fire after having been declared to be 
part of a blighted area, the condemnor is entitled to a credit 
against the condemnation award for the insurance pro 
ceeds for fire damage received by the condemnee. Housing 
Authority of the City of Camden v. United Ajax Corp. et al. 
App. Div. 668 

In defending an insured, where the company has full con- 
trol of trial and settlement and there is danger that an 
award may exceed the limits of the policy, the company 
must weigh the conflicting interests by making its decision 
to settle or go to trial as if it had full coverage for whatever 
verdict may be recovered. Rova Farms Resort, Inc. v. In 
vestors Insurance Co. of America. Supreme Ct. 705 

An insurer, having contractually restricted the inde- 
pendent negotiating power of its insured, has a positive 
fiduciary duty to take the initiative and attempt to negoti 
ate a settlement within the policy coverage. Rova Farms 
Resort, Inc. v. Investors Insurance Co. of America. Su 
preme Ct. 705 

Query whether an insurer, where it chooses not to offer 
the limits of coverage, should not bear the unhappy finan- 
cial result of that unilateral decision, since it alone profits 
from the opposite result of the gamble. Rova Farms Resort, 
ine. v. Investors Insurance Co. of America. Supreme Ct. 705 

An insurer has an affirmative duty to negotiate in an at 
tempt to bring the demand within policy limits or within 
an amount that can be realized by a combination of the 
policy limit and what the insured is willing and able to 
contribute. Yeomans v. Alistate Ins. Co. App. Div. 777 

In the ordinary case, where the same company covers 
codefendants whose interests are antagonistic, retention of 
separate and independent counsel for each will ordinarily 
suffice to fulfill the carrier’s duty. Yeomans v. Allstate Ins 
Co. App. Div. 777 

The intentional burning of one’s own house is fraud void 
ing a homeowner’s policy, but the fraud of a husband is no 
bar to recovery under the policy by an innocent wife 
Howell v. Ohio Casualty Ins. Co. App. Div. 936 

Where the issue in a motion for summary judgment by 
a defendant in a civil suit for assault and battery against 
his third-party insurer involves the policy exclusion of an 
alleged intentional injury, the problem cannot be resolved 
by a simple inspection of the complaint but is dependent! 
upon the actual facts; here, a plenary hearing is required 
Raday et al v. Bd. of Education of Manville et al, etc 
App. Div. 974 

Held, on facts, that the two-year incontestability clause 
which required the intended insured to submit evidence of 
insurability, applies and that, since the insured did not sur 
vive the two-year period, the policy remained contestahle 
on the grounds of equitable fraud and mutual mistake 
Downs v. The Prudential Ins. Co. of America. Law Div. 10601 


INTEREST 

The provision of R. 4:42-11(b) that the court shall include 
interest in the judgment in tort actions is mandatory, and 
the trial court has no discretion in the matter. Ford \ 
Garvin et al. App. Div. 320 

Since the allowing of prejudgment interest is for the bene 
fit of injured plaintiffs, where a case is on the inactive list 
because plaintiff is unable or unwilling to proceed and 
defendant is not at fault, the Court may exercise its in 
herent power to suspend the running of such interest. Espin 
v. Allergan Pharmaceutical, Inc., et al. Law Div 379 

Where the transactional source of the obligation by an 
individual guarantor to pay interest is the guarantee itself 
and not the corporate debt guaranteed, interest over the 
statutory rate is not within the corporate exception and is 
usurious and uncollectable. Armin Corp. v. Kullman. Law 
Div. 430 

Where the allowance of prejudgment interest on an 
F.E.L.A. award resulted from a 
a judicial decision, an appeal taken within 


clerical error rather than 


5 days from 


4 


the denial of the defendant’s motion to amend the judgment 
to correct such error is timely. Wicks v. The Central R.R 
of N.J., ete. App. Div 639 


The applicability of R. 4:42-11(b) and the amount of pre 
judgment interest, if any, to be allowed thereunder must 
be determined by judicial ruling and may not be deter 
mined by clerical action. Wicks v. The Central R.R. of 
N.J., ete. App. Div 639 


1974 Annual Index Page Seventeen 


Prejudgment interest under R. 4:42-11(b) may not be 
assessed on an award under the Federal Employers’ Lia- 
bility Act. Wicks v. The Central R.R. of N.J., etc. App. 
Div. 639 

In awarding prejudgment interest the issue is not whether 
plaintiff can prove a loss; the basic consideration is that 
the defendant has had the use of the money and the plain- 
tiff has not. Rova Farms Resort, Inc. v. Investors Insur- 
ance Co. of America. Supreme Ct. 705 

Prejudgment interest under R. 4:42-11(b) is allowable in 
an action for wrongful death. Weiman v. Ippolito. App. 
Div. 758 

The statutory scheme of the Eminent Domain Act of 1971 
is to provide interest on the entire award from the date 
of the commencement of the action (or from the date of an 
earlier taking) and to exclude therefrom only payments 
or deposits from the date of payment or deposit forward. 
Jersey City v. Realty Transfer Co. App. Div. 760 

Prejudgment interest may be denied on claim of bank 
against guarantors who executed a continuing guaranty 
where the renewal practices of the bank were partially re- 
sponsible for the litigation. First New Jersey Bank et al v. 
F.L.M. Business Machines, Inc. et al. Law Div. 823 

R. 4:42-11(b), providing for prejudgment interest, ap- 
plies to a personal injury recovery in a products liability 
case notwithstanding the jury verdict was expressly based 
on breach of express warranty and not on strict liability in 
tort. Collins v. Uniroyal, Inc. Law Div. 863 

The intentional burning of one’s own house is fraud void- 
ing a homeowner’s policy, but the fraud of a husband is no 
bar to recovery under the policy by an innocent wife. 
Howell v. Ohio Casualty Ins. Co. App. Div. 936 


INTERSPOUSAL IMMUNITY 

The common law doctrine of interspousal immunity ap- 
plies to non-automobile accidents occurring while the par- 
ties are married. Patterson v. Patterson. Law Div. 744 

Personal injury suit by wife based on negligence of her 
husband in household accident is barred by the doctrine of 
interspousal immunity. Patterson v. Patterson. Law 
Div. Sinn 


JOINDER 

The issue of the liability of an agent to an injured party 
for the agent’s failure to procure insurance coverage for 
his customer and the issue of the customer’s liability for 
the accident may be joined in a single action, but the acci- 
dent liability issue should be severed and tried first. Eschle 
v. Eastern Freight Ways, Inc. et al. Law Div. 481 

R. 4:28-3(b) requires the joining of an action for loss of 
consortium by one spouse with the personal injury action 
of another spouse; it does not command separate actions 
by spouses for personal injuries being joined in a single 
complaint filed by a single attorney. Scott v. Richstein. 


Law Div. 760 
JUDGES 
Court Considers Propriety Of Judge’s Spouse Seeking 
Elective Office 37 
New Code Of Judicial Conduct 249 


Although judges must always maintain decorum in a 
courtroom during the course of any judicial proceeding, un 
obtrusive sketching for newspapers and TV broadcasts will 
not be prohibited, as a matter of policy upon an experi- 
mental basis. In re Application of National Broadcasting 
Company, Inc. Supreme Ct 379 

When a trial judge has changed his views at a second 
trial. after a mistrial, as to the elements of the crime, 
elemental courtesy and fairness should move him to notify 
counsel in advance so that counsel would have the oppor 
tunity to argue the point and prepare and try their case 
accordingly, but counsel is not entitled to rely upon the 
rulings in a previous trial. State v. Hanly. App. Div. — 399 

A trial judge’s remarks indicating displeasure with coun- 
sel who had failed to appear for five successive calendar 
calls do not, without more, involve defendant and do not 
provide a basis for disqualification. State v. Leverette. 
Supreme Ct 414 

Guidelines For Retired Judges Who Practice Law 817 

A judge is not free to refuse to apply a statute, unless he 
finds it unconstitutional, because he disagrees with its 
policy and, in considering a motion to suspend proceedings 
ubsequent to a charge of drug possession, he must make 
a bona fide determination as to whether the defendant satis 
fies one or the other statutory criteria for conditional dis 
rge, taking into account the probation report and not 
ling against the defendant his refusal to enter a plea. 
v. Pollara. App. Div 819 

A judge’s private knowledge is entitled to no weight at all. 
Wallington Home Owners Assn. v. Borough of Wallington. 
App. Div 913 


JUDGMENT 


The entry of a written judgment is a ministerial act by 
which evidence of the judicial act is recorded. Parker v. 
Parker. App. Div 523 


R. 4:40-2 permits a plaintiff to move for and obtain a 
judgment n.o.v. where that result flows from a combina 
tion of the post-trial correction of error in refusing to strike 
an affirmative defense and the determinations made dur- 
ing trial on other issues. Logan v. Twp. of North Brunswick 
et al. App. Div 638 

Where the allowance of prejudgment interest on an 
F.E.L.A. award resulted from a clerical error rather than 
a judicial] decision, an appeal taken within 45 days from 
the denial of the defendant’s motion to amend the judgment 
to correct such error is timely. Wicks v. The Central R.R 
of N.J., ete. App. Div 639 


p 

‘Judgment of the appellate court” under R. 3:21-10(a) 
encompasses judgments of both the Appellate Division and 
the Supreme Court, and there was no intention in its enact- 
ment to foreclose a defendant from making a motion to 
reduce his sentence following the affirmance of his convic- 
tion by the Supreme Court. State v. Tillman. Law Div. 783 
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JUDICIAL NOTICE 

The evidence below supports the court’s determination of 
the reliability of Vascar in this case; for a decision on judi- 
cial notice of such reliability see State v. Finkle. State v 
Salup. App. Div. 502 

‘he reliability of Vascar meets the requirements for 
judicial notice of Evidence Rule 9(2)(d) and (e). State v 
Finkle. App. Div. 502 

A judge’s “‘opinion”’ that a shopping center in a rezoned 
area would probably not attract shoppers from surrounding 
communities is not a proper reason for invalidating the 
zoning amendment. Wallington Home Owners Assn. v. 
Borough of Wallington. App. Div. 913 


JURISDICTION 
The solicitation of orders in New Jersey for acceptance 
at plaintiff's New York office by its salesman living in New 
Jersey did not constitute doing sufficient intrastate busi- 
ness in New Jersey as to require plaintiff to qualify under 
N.J.S.A. 14A:13-11 as condition to maintaining a suit for 
interference with its relations with its key personnel. Ma- 
terials Research Corporation v. Metron, Inc. Supreme Ct. 1 
Under Section 301 of the Labor Management Reiations 
Act of 1947, state and federal courts have concurrent juris- 
diction to decide a tial controversies concerning the 
interpretation of labor contracts, even though an alleged 
unfair labor practice also may be involved. P. T. & L. Con- 
struction Co., Inc. v. Teamsters Local Union No. 469. Law 
Div. 18 
Local ordinance complaints should be disposed of in mu- 
nicipal courts which have jurisdiction to determine them 
and not in the District Court which does not have such 
jurisdiction. PMS Realty Co., Inc. v. Guarino et al. Dist. 
Ct. 19 
The only procedure authorized by statute or regulation 
for the recovery of welfare payments resulting from fraud 
or wrongdoing is by criminal sanctions or the reduction 
or denial of future payments; the welfare board may not 
recover such overpayment in a civil action. Redc ling v. 
Burlington Cty. Welfare Board. App. Div. 34 
Suit to enjoin alleged nuisances caused by railroad oper- 
ating under Section 10 (reorganization) of the Bankruptcy 
Act may be brought in state court under 28 U.S.C.A. £959 
Cty. of Bridgeton v. The Central Railroad Company of 
N.J. et al. Chan. Div. 51 
A Michigan automobile dealer who sells a car with a 
jack to a Michigan resident is within New Jersey’s long- 
arm jurisdiction where the purchaser subsequently moves 
to New Jersey and is injured here by reason of a defect 
in the jack since it is not unreasonable to assume the 
dealer should have anticipated the car and jack would be 
used in other states, including New Jersey. Reilly v. Phil 
Tolkan Pontiac, Inc. U.S. Dist. Ct. 105 
The juvenile and domestic relations court has jurisdiction 
to determine the validity of a foreign divorce. Zito v. Zito 
overruled. Linder v. Linder. App. Div. 190 
The jurisdictional issue of ‘‘default in payment of rent”’ 
set forth in N.J.S.A. 2A:18-53 encompasses the question of 
whether the amount of rent alleged to be in default is due, 
unpaid and owing, not only whether it is due and unpaid. 
Levine v. Seidel et al. App. Div. 526 
A municipal court has jurisdiction to determine the exist- 
ence of a prescriptive easement where such a determina- 
tion is ancillary to, and required for, the adjudication of a 
traffic offense. State v. Bartek. App. Div. 686 
The Hackensack Meadowlands Development Commission 
has jurisdiction to regulate construction of an addition to a 
sewage plant owned and operated within the Meadowlands 
District by the Bergen County Sewer Authority; the Author- 
ity must comply with the conditions imposed in the build- 
ing permit and zoning certificate issued by the Commission. 





Bergen County Sewer Authority v. Hackensack Meadow- 
lands Development Commission. Law Div. 727 


The jurisdiction and powers of a county district court in 
a summary dis — proceeding are strictly statutory, 
and the provision that allows for the suspension of the war- 
rant “we ‘emoval in a 1 tenz ney action is only applicable to a 
tenant of dwelling premises, not to a tenant of commercial 
premises. Charlie Collins Chevrolet v. Zebrowski. App. 
Div. 818 

Prior to the adoption of L. 1974, c. 49, the right of a land- 
lord to possession of his property was established by other 
law, statutory or common, and N.J.S.A. 2A:18-51 et seq. 
merely established the procedure to be used to assert such 
rights; that act, however, established changes in the sub 
stantive rights of landlords and tenants while also amend 
ing the jurisdictional and procedural requirements. 25 Fair 
mount Avenue, Inc. v. Stockton. Bergen Cty. Dist. Ct. 881 

Under L. 1974, c. 49, for a year-to-year lease, as here, 
covering premises controlled by the new section 2, a three 
month notice is no longer required; since June 25, 1974, to 
give the court jurisdiction t sess a tenant upon the 
termination of a lease. The landlord must give the type of 
notice specified within the time periods specified in section 
3. 25 Fairmount Avenue, Inc. v. Stockton. Bergen Cty 
Dist. Ct. 381 

The court has inherent jurisdiction to set aside a de 
cision by the agency to withhold its consent to an adoption 
if it should appear that such discretion was gape in an 
arbitrary, capricious or unreasonable manner, or where the 
withholding of consent is not in the best nen est of the 
child, notwithstanding N.J.S.A. 9:3-24(b). M. v. Family and 
Children’s Service, Inc. Chan. Div. 886 

The agency’s decision to remove a child from a place- 
ment is subject to the same judicial review as is its decision 
to withhold consent to an adoption; even if the agency acted 
reasonably, such an act may not serve the over-riding con 
sideration of the best interest of the child. M. v. Family and 
Children’s Service, Inc. Chan. Div 886 

A State court has jurisdiction of an employer’s action 
against union to recover damages for work stoppage re- 
sulting from union’s alleged insistence on ‘‘featherbedding”’ 
in breach of collective bargaining agreement even though 
the conduct is arguably prohibite d by the NLRA. P. T. & L 
Construction Co., Inc. v. Teamsters Local Union No. 469 
Law Div 1023 





8) dispos 








JURIES 

A trial judge is not required to continue the reading of 
testimony commenced at the jurors’ request after the 
jurors asked that the reading be terminated and the de- 
fendant acquiesced in such request. State v. Garrigan. 
App. Div. 138 

There is no rule which requires a jury to deliberate for 
any particular length of time. State v. Ballard. App. Div. 142 

Where the only genuine issue before a jury was the iden- 
tity of an armed robber, a 15 minute deliberation was not 
too — a time in which to reach a verdict. State v. Bal- 
lard. App. Div. 142 

It is eaiedial that a challenge to the array of grand and 
petit juries , made after the time allowed by the rules has 
expired, be for good cause shown, stating grounds sufficient 
for the court to open the matter for investigation. State v 
Robinson et al. Cape May Cty. Ct. 591 

In a filiation proceeding under N.J.S.A. 9:16-1 

upon the demand of either party, the trial de novo on an 
d _ to the county court shall proceed before a jury 
Sarte v. Pidoto. App. Div. 

W here an article is published in a local newspaper 
ing that a third man caught and charged with murder along 
oleh defendants und — guilty, cot where each unse- 
in chambers in 
the presence of coun: sel and the e court is convinced that none 
of them read it, and also that it played no part in the jur) 
sequestered deliberations leading to the guilty v verdicts 
the mere existence of such an article does not warrant a 
new trial. State v. Reddy. Law Div. 784 


JUVENILES 
Any person who is found in or near a bus stop with intent 








et seq., 











to steal any goods or chattels is a disorderly person. State 
v. N.J., a juvenile. App. Div. 22 


Penal statutes must be construed with common sense con- 
sonant with the objectives of the Legislature and with rela 
tion to the mischief and the evil to be suppressed. State v. 


N.J., a juvenile. App. Div. 22 
A Critique On The Juvenile And Domestic Relations 
Court, by Horace S. Bellfatto 81 


The juvenile court is not empowered by the applicable 
statutes to impose a fine on a juvenile delinquent 
New Jersey In the Interest of M.L. Supreme Ct. 

Juvenile offenses are considered for purposes of sen- 


State of 








tencing, without equating them to adult crimes ate v. 
McBride. App. Div. 366 


The flight of a Juvenile in Need of Supervision (JINS) 
from a shelter where she has been placed by court order 
constitutes escape for which she may be adjudicated de- 
linquent and institutionalized. State of New Jersey in the 
Interest of M.S. Essex Cty. Juv. and Dom. Rel. Ct. 591 

Juvenile Justice 71i 

Acquiring a toy gun resembling a deadly weapon and co- 
operating in its use to frighten others constitutes an act 
of juvenile delinquency. In the Interest of A. App. Div. 8: 

Where a juvenile’s testimony in Juvenile Court proceed- 
ings conflicts with incriminating testimony against another 
in public court proceedings, the accused’s right of con- 
frontation outweighs the State policy of confidentiality in 
juvenile cases, and considerations of fair play and justice 
dictate that a transcript of the prior testimony be made 
available. In re A.S., a juvenile. Bergen Cty. Juv. and 
Dom. Rel. Ct. 887 

One who committed an offense on the day before his 
eighteenth birthday was eighteen years old at the time of 
the offense and is not within the jurisdiction of the Juvenile 
and Domestic Relations Court. In re F. W. Juv. and Dom. 
Rel. Ct. 976 

The criteria for the lawful arrest of a juvenile are those 
applicable to arrest for an adult offense supplemented 
criteria contained in the Rules of Court pertaining to ju- 
venile offenses. In re J. B. Juv. and Dom. Rel. Ct 1008 

Under former R. 5:8-2, a warrantless arrest of a juvenile 
is lawful where the officer has probable cause to believe 
that the juvenile was purposefully escaping from the 
of an accident he had just caused which, together with his 
apparent injuries, was deportment endangering his morals 
health and general welfare. In re J.B. Juv. and Dom. R« 
CA. 10( 

Under 
came effective 


if 
22 
IO 


scene 


a]. 
1B 
the Juvenile Act and amended R. 5:8-2, which be- 
March 1, 1974, an officer may make a war 





rantless search of a juvenile who he has probable cause to 
believe is delinquent or in need of supervision. In re J.B 
Juv. and Dom. Rel. Ct 1098 
LABOR LAW 

Under Section 301 of the Labor Management | ns 





Act of 1947, state and federal courts have concurrent juri 
tion to decide substan e 





al controversies concerning 





retation of labor contracts, even though ana les 

unfail labor practice also may be involved. P. T. & L. Cor 
struction Co., Inc Teamsters Local Union No. 469. L: 
Div. { 

The Federal Fair Labor Standards Act does not preemp 
the area of overtime exemptions to taxicabs so that state 
regulation is not precluded. Yellow Cab Co. v. New Jerse: 
App. Div 50 

Former members of labor union local who held, received 
and disbursed assets of the local following an order o 
consolidation thereby became trustees of such asset 
the membership of the local and are required to account 
therefor. Bruno v. Mundy. App. Div 191 

While ‘deci isions of the National Labor Relati ions Board 
and of the federal courts in cases arising under the Lz 
Management Relations Act of 1947 are not sidine when 


yon to decide 


se deci 


New courts are called uy cases in the 
area of labor relations, may properly bs 
looked to for guidance particularly on the question of what 
constitutes an appropriate bargaining unit. Cemeter y Work K 


ers Union v hol D f N Ay 











Jersey é 


sions 





R man Catholic Diocese of Val Ly 
Div 345 
Where defendant’s seven cemeteries were operated 
conducted as a separate enterprise, the producti 
maintenance emp weyers at all seven cemeteries had such :; 
community of interest that a bargaining unit which did not 
include all those e cine Plre was not an appropriate unit for 
collective bargaining. Cemetery Workers Union v. Roman 
Catholic Diocese of Newark. App. Div. 345 





and 











The distinction between ‘collective bargaining,” as un- 
derstood in private employment, and ‘‘collective negotia- 


right reserved to those in the public service, is 
understanding of the scope cf the 


tion,”’ the 
important to a proper 


Employer-Emp! oyee Relations Act. N.J. Tpke. E mployees 
Union Local 194 v. N.J. Tpke. Author ity. Supreme Ct. 414 
— rights do not exist at common law. Fivehouse 


. Passaic Vall ey Water Commission. App. Div. 414 
e here an employee’s refusal to accept a work assignment 
was not enumerated in the bargaining agreement as one of 
the causes for discharge without a prior written warning, 
arbitrator’s award determining that employee had been dis- 


charged for just cause was contrary to agreement and 
hence void. Belardinelli Verner Continental, Inc. App. 
Div. 4i5 


An arbitration award which is not adequately grounded 
in the bargaining agreement is judicially unenforceable. 
Belardinelli v. Werner Continental, Inc. App. Div. 415 

Pilot Freight Carriers Inc. v. Local 560, I.B.T. United 
States Dist. Ct 643 





Where a collective aining agreement reserves to the 
union the right to strike under specified circumstances 
whether a strike was within such provisions or was a re 
pudiation of the agreement is clearly arbitrable. P. T. & 
t. Construction Co., Inc. v. Teamsters Local Union No. 469. 
Supreme Ct. 1023 

A State court has jurisdiction of an employer’s action 





against union to recover damages for work stoppage re- 
sulting from union’s alleged insistence on ‘‘featherbedding”’ 
in breach of collective bargaining agreement even though 
the conduct is arguably prohibited by the NLRA. P. T. & 
L. Construction Co., Inc. v. Teamsters Local Union No. 469. 
Law Div. 1023 
Where collective bargaining agreement contains broad 
provision for arbitration of disputes concerning the appli- 
cation or interpretation of the agreement or any term or 
condition of employment, a dispute concerning the union’: 
work jurisdiction resulting in a work stoppage must be 
determined by arbitration rather than by judicial inquiry. 
P. T. & L. Construction Co., Inc. v. Teamsters Local Union 
No. 469. Law Div. 1023 








LANDLORD AND TENANT 

Trailer park as a whole is ‘‘owner-occupied’”’ premises 
under N.J.S.A. 2A:42-10.13 and exception of ‘‘owner-oc- 
cupied premises with not more than two rental units” 





inapplicable to trailer park. Pohlman et al v. Metropolitan 

Trailer Park, Inc. et al. Chan. Div. 19 
Retaliatory action of landlord was wrongfui as offensive 

to State’s public policy as evidenced by N.J.S.A. 2A:42-10.10 

et seq. and the Mobile Home Owners Rights ; 

Laws 1973. Pohlman et al v. Metropolitan 

Inc. Chan. Div. 





Even if N.J.S.A. 2A:42-10.10 et 
ants’ conduct which is ‘‘germane 
tiffs’ concern with zoning issue 


applies only to ten- 
plain- 
0c- 


seq. 
to the oecup 
germane to their 


aney’? 
ancy 





cupancy. Pohlman et al v. Metropolitan Trailer Park, Inc. 
et al Chan. Div. 19 
N.J.S.A. 2A:42-10.10 et seq. is applicable to situation in- 


volving tenants’ exercise of their right to petition their 





local government for zoning ordinance amendments which 
they reasonably considered affected their tenancy rights. 


Pohlman et al v. Metropolitan Trailer Park, Inc. et al. 


Chan. Div. 19 
N.J.S.A. 2A:18-56(b) provides that a month to month 
tenancy may be terminated only by the giving of one 
month’s notice to quit and if the tenancy begins on the 
first day of the month, the tenant is entitled to a full and 


s notice from midnight of the night before 
the first day to inidnight of the last day of the month. 
PMS Realty Co., Inc. v. Guarino et al. Cty. Dist. Ct 19 

The requirement in N.J.S.A. 2A:18-53c(4) of a three day 
notice of removal to tenant is in addition to and not a sub 
stitute for whatever notice is necessary to effect a termi- 
nation of the private lease agreement of the parties. Hous 
ing Auth. of Bayonne v. Isler. App. Div. 416 
since the Consumer Price Index is used so widely as a 
means of measuring requi site adjus stments in Various sec 
tors of the society and e¢ 
for a governing body to 


complete month’s 








reasonable 


to such an available sta 


onomy, it is wholly 


resort 











tistic to measure the adjustment of rents in the landlord 
tenant relationship A yigese t/a Dominion Enterprises \ 
Jersey City et al. Law Div 504 
issue of ‘‘default in payment of rent” 
\:18-53 encompasses the question oi 
rent alleged to be in default is due, 

only it is due and 


unpaid 





App. Di 












As part of its use and enjoyment of leased premises every 

é nust take timely steps to wind down its operations 
will be able to quit the premises at the expiration 

of the term. | nion Minerals & Alloys Corp. v. Port Realt: 
x Warehousing Corp. et al. Chan. Div 619 
The equitable powers of a court will be exercised to force 

a tenant to commence preparations to remove himself at 
the expi on of a demised term where the anticipated or 
threatened injury to the landlord is substantial, and equit 
able intervention is needed to compel the tenant to take 
immediate appropriate action. Union Minerals and Alloys 
Corp. v. Port Realty & Warehousing Corp. et al. Chan 
Div 619 
Insofar as N.J.S.A. 2A:33-1 et seq. author distress for 


rents by landlords of commercial tenants, it is unconstitu 


tional, and, since the common law substantive right of dis 

traint is governed by invalid procedural methods, it may 
not be exercised in New Jersey. Van Ness Industries, Inc 
v. Claremont Painting & Decorating Co. Chan. Div 775 


The jurisdiction and powers of a county district court in a 
summary dispossess proceeding are strictly statutory, and 
the provision that allows for the suspension of the warrant 
for removal in a tenancy action is only applic able to a 


tenant of dwelling premises, not to a tenant of pansavincial 
premises. Charlie Collins Chevrolet v. Zebrowski. App. 
Div. 818 
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Landlord And Tenant, Cont’d 


A claim for strict liability in tort may be maintained by 
a commercial processor and its landlord against the sup- 
plier of allegedly defective chlorine for property damage 
and business losses caused when moisture problems caused 
the chemicals to spontaneously ignite. Monsanto Co. v. 
Alden Leeds, Inc. et al. Law Div. 822 

The landlord of commercial processor who seeks to as- 
sert a claim against the supplier of allegedly defective 

chemicals for damage to building resulting from spon- 
taneous ignition of chemicals, involving common questions 
with those presented in the complaint and counterclaim 
in the action between the supplier and processor, should be 
permitted to intervene in that action. Monsanto Co. v. Al- 
den Leeds, Inc. et al. Law Div. 22 

Prior to the adoption of L. 1974, c. 49, the right of a land- 
lord to possession oi his property was established by other 
law, statutory or common, and N.J.S.A. 2A:18-51 et sec 
merely established the precedure to be used to assert such 
rights; that act, however, established changes in the sub- 
stantive rights of landlords and tenants while also amend- 

g the jurisdictional and procedural requirements. 25 
Fairmount Avenue, Inc. v. Stockton. Bergen Cty. Dist. 
Ct. 881 

Under L. 1974, ce. 49, an owner of property (who is not 
excepted from section 2), once he accepts a tenant on that 
property, no longer has a right of possession to it and |} 
does not regain that right of possession unless and until Pen 
tenant is guilty of some act or omission which constitutes 
‘‘good cause” or the aged ne to be removed from the 
rental market; from and after June 25, 1974 all leases must 
be renewed by the landlord, if the tenant desires, unless 
“‘good cause”’ exists. 25 Fairmount Avenue, Inc. v. Stock- 
ton. Bergen Cty. Dist. Ct. 88] 

The applicability of L. 1974, c. 49 is prospective and con 
trols the rights and reapoueibdlithes of landlords and tenants 
where, as here, the right of possession in the landlord did 
not exist at the time of its adoption. 25 Fairmount Avenue 
Inc. v. Stockton. Bergen Cty. Dist. Ct. 881 

Under L. 1974, c. 49, for a year-to-year lease, as here, 
covering premises controlled by the new section 2, a three- 
month notice is no longer required; since June 25, 1974, to 
give the court jurisdiction to dispossess a tenant upon the 
termination of a lease. The !andlord must give the type of 
notice specified within the time periods specified in section 
3. 25 Fairmount Avenue, Inc. v. Stockton. Bergen Cty. 
Dist. ‘Ct. 881 

Since the 1974 amendments to N.J.S.A. 2A: 18-53 deal with 
and determine the subject of the housing emergency at the 
state level, the existence or non-existence of a local hous- 
ing emergency cannot be made a fact issue in a challenge 
to the constitutionality of a municipal rent levelling ordin- 
ance. Barry Gardens et al v. City of Passaic et al. Law 
Div. 886 

Since the legislature he as preempted the field of dispossess 
actions, a municipality has no power to enact ordinance 
provisions seo blishing criteria for eviction. Leone Manage- 
ment Corp. et al v. Board of Commissioners of the Town of 
West New York et al, etc. Law Div. 999 

Where a rent control ordinance permits a landlord to 
impose a tax surcharge for any annual increase in real 
estate taxes, a formula which fails to allocate among the 
tenants the tax increases applicable to common areas of 
the building lacks a rational basis and is invalid. Leone 
Management Corp. et al v. Board of Commissioners of the 
Town of West New York et al, etc. Law Div. 999 














LEASES 


A proposed arrangement by the State to take a 25-year 
lease on a building to be erected by a developer on state- 
owned land and to be used as a records storage center and 
printing facility was a lease rather than an installment pur- 
chase contract, and hence did not create a present debt in 
violation of the constitutional debt limit provision, notwith- 
standing that the State would acquire title to the building 
a the end of the lease term. Bulman v. McCrane. Supreme 
Ct. 38 

Provision in ‘lease permitting lessor to retain security 
deposit in event of breach by lessee held, on facts, to be a 
liquidated damage clause rather than an unenforceable 
penalty notwithstanding that another clause gave lessor 
right to seek general damages as well. D.H.M. Industries, 
Inc. v. Central Port Warehouses, Inc. et al. App. Div. 345 

The requirement in N.J.S.A. 2A:18-53c(4) of a three day 
notice of removal to tenant is in addition to and not a sub 
stitute for whatever notice is necessary to effect a termina- 
tion of the private lease agreement of the parties. Housing 
Auth. of Bayonne v. Isler. App. Div 416 

Where a party so governs his conduct as to voluntarily 
place out of his control the power to perform a contract, 
even though the time for performance has not yet arrived, 
he is guilty of an anticipatory breach of that undertaking 
and may be held accountable at both law and equity. Union 
Minerals & Alloys Corp. v. Port Realty & Warehousing 
Corp. et al. Chan. Div 619 

The equitable powers of a court will be exercised to force 
a tenant to commence preparations to remove himself < 
the expiration of a demised term where the anticipated or 
threatened injury to the landlord is substantial, and equit 
able intervention is needed to compel the tenant to take 
immediate appropriate action. Union Minerals and Alloys 
Corp. v. Port Realty & Warehousing Corp. et al. Chan 
Div. 615 

Under L. 1974, c. 49, an owner of property (who is not 
excepted from section 2), once he accepts a tenant on that 
property, no longer has a right of possession to it and 
does not regain that right of possession unless and until 
the tenant is guilty of some act or omission which consti 
tutes ‘“‘good cause”’ Sg the property is to be removed from 
the rental market; from and after June 25, 1974 all leases 
must be renewed by the landlord, if the tenant desires, un 
less ‘‘good cause’’ exists. 25 Fairmount Avenue, Inc. v 
Stockton. Bergen Cty Dist. Ct. 881 

Under L. 1974, c. 49, for a year-to-year lease, as here, 
covering premises controlled by the new section 2, a three 
month notice is no longer required; since June 25, 1974, to 
give the court jurisdiction to dispossess a tenant upon the 
termination of a lease. The landlord must give the type of 









notice specified within the time periods specified in section 
oe 20 ee seen Inc. v. Stockton. Bergen Cty. 
Dist. 881 

As pé at of its use and enjoyment of leased premises every 
tenant must take timely steps to wind down its operations 
so that it will be able to quit the premises at the expiration 
of the term. Union Minerals and Alloys Corp. v. Port Realty 
& Warehousing Corp. et al. Chan. Div. 619 
LIENS 

In a third-party recovery, since the lienor has the prior 
right to payment, the lien exists on the first monies paid; 
thus the lienor will pay the plaintiff’s attorney the greater 
of the percentages allowed by the fee schedule, but not ex- 
ceeding one third, and the plaintiff’s fee obligation will be- 
gin after the lien is paid, at that point in the fee schedule 
where the lien stops and the Songs interest begins. Mc 
Mullen v. Maryland Casualty Co. et al. App. Div. 394 


LOANS 

The holder of a promissory note, given pursuant to an 
installment contract to purchase an automobile, which in 
cludes a second mortgage on purchaser’s property, is not 
barred from recovery by the Secondary Mortgage Act o! 
1965 because the trans: action was a Sale, not a loan. Public 
Acceptance Corp. v. Taylor et al. App. Div. 320 

Where a bank has advanced moneys on a loan to a cor- 
poration following the execution of the standard bank form 
of continuing guaranty by officers and aires ctors of the cor 
poration, extensions or renewals of the loan did not ter- 
minate the liability of the estate of a deceased guarantor 
or of a guarantor who attempted to revoke his obligations 
under the guaranty after the loan had been made. First 
New Jersey Bank et al v. F.L.M. Business Machines, Inc 
et al. Law Div. 823 

Where bank form of continuing guaranty expressly pro- 
vided that guarantors would be responsible for renewals 
made subsequent to the revocation, guarantors of a busi 
ness loan are not entitled to equitable relief from enforce- 
ment absent a showing of oppression or unfair surprise that 
would justify a finding of unconscionability. First New Jer 
sey Bank et al v. F.L.M. Business Machines, Inc. et al 
Law Div. 82: 
LOTTERY 

N.J.A.C. 17:21-4.! et seq. provides that, unless the win- 
ning ticket in a State Lottery is produced, payment cannot 
be made. Karafa v. N.J. State Lottery Commission et al. 
Chan. Div. 774 

A Court of Chancery is bound by the maxim that equity 
follows the law and may not establish a lost lottery ticket 
by judicial declaration. Karafa v. N.J. State Lottery Com- 
mission et al. Chan. Div. 77 


MASTER AND SERVANT 

When a servant is directed or permitted by his master to 
perform services for another he may become the servant 
of such other. State of New Jersey v. Joule Technical Corp. 
App. Div. 254 

The question of whether the general employer, or the 
special employer, is the master turns largely upon who has 
the right to exercise control over pai servant. State of New 
Jersey v. Joule Technical Corp. App. Div. 254 


MATRIMONIAL LAW 
Concealment Of Addiction As Grounds For Annulment 1 
Punishment of marital wrongdoing is not a permissible 

basis for assessing alimony. Greenberg v. Greenberg 

App. Div 34 
Equitable distribution of the real and personal property 

of parties to a divorce action must be based on meaningful 

findings of fact and be supported by the record. Greenverg 

v. Greenberg. App. Div 34 
N.J.S.A. 2A:34-23 was not intended to authorize the courts 

to increase an alimony award because the proofs on which 

the divorce was gr«ginded showed the husband committed 
adultery during his wife’s hospitalization. Greenberg \ 

Greenberg. App. Div. 34 
The juvenile and domestic relations court has jurisdiction 

to determine the validity of a foreign divorce. Zito v. Zito 

overruled. Linder v. Linder. App. Div 190 
Order for wife support entered by domestic relations 

court is valid and enforceable notwithstanding that parties 

were divorced, where husband did not raise the divorce as 

a defense. Linder v. Linder. App. Div 190 
A custody decree does not control the question of resi 

dence for purposes of a homeowner's liability insurane« 

policy. Miller v. U.S. Fidelity & cael Co. App. Div. 210 
\lthough generally the settlement of controversies by 

arbitration is favored by the courts, the state has a spe 

interest in matrimonial actions Wertlake V We rtlake 

Chan. Div 431 
The judicial process is better suited than arbitration to 


protect the best interests of the child in matters of custody 
visitation, care and support and such matters are not sub 
ject to arbitration. Wertlake v. Wertlake. Chan. Div 43] 

\limony remains perpetually subject to modification by 
Chancery, and a provision of a separation agreement in 


corporated into a judgment of divorce providing for arbi 


tration of child support and alimony is invalid and unen 
forceable. Wertlake v. Wertlake. Chan. Div 131 

The constitutional requirement for a title to an act i 
atisfied when it gives notice of the general purpose of the 
act and is not in any way misleading. Painter v. Painter 
Supreme Ct. 457 

The words “‘equitable distrib ition” set forth a standard 





directing that the matrimonial apportion the marital 
f 


ju 
in such a manner as in Se pie to the parties con 
ul 





ass 
ce under all of the c nstances of the particular 
case, and is not sonontert nbersier vague. Painter 
Painter. Supreme Ct. 457 
Fault of a marital nature is not apy ‘riterion 
for consideration in effecting ar 1 of 
marital assets. Painter v. Painte: 457 
Any property owned by a party ( 
will remain the separate propert the 





event of divorce will not qualify as an asset eligible for 
distribution; if such property later increases in value 
such increment enjoys a like immunity. The burden of 
establishing such immunity will rest up on the spouse who 


+ 


asserts it. Painter v. Painter Supreme Ct 457 
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All property, regardless of its source, in which a spouse 
acquires an interest during the marriage shall be eligible 
for distribution in the event of divorce. Painter v. Painter. 
Supreme Ct. 457 

For purposes ‘of determining what property will be eli- 
gible for distribution the period of acquisition should be 
deemed to terminate the day the complaint is filed. Painter 
v. Painter. Supreme Ct. 457 

A Brief Review Of ‘‘Painter’? And Three Related De- 
cisions, by Monroe Ackerman and Gary N. Skoloff 457 

The fact that an alleged act of condonation antedated 
N.J.S.A. 2A:34-7 which abolished it as a defense did not 
give a party a vested right in such defense; the law regard- 
ing divorce in effect when an action is tried controls. Chal- 
mers v. Chalmers. Supreme Ct. 462 

N.J.S.A. 2A:34-7 vests the trial court with some discretion 
as to whether it should grant a decree to each where both 
parties make out grounds for divorce. Chalmers v. Chal- 
mers. Supreme Ct. 462 

The concept of fault must be excluded as a consideration 
in equitable distribution, since all that is being effected is 
the allocation to each party of what really belongs to him or 
her. Chalmers v. Chalmers. Supreme Ct. 462 

The provision for equitable distribution, intended to apply 
to all property acquired during the marriage, whether be- 
fore or after the effective date of enactment, is a valid 
exercise of the state’s police power to protect a divorced 
wife and to recognize the wife’s contribution to a marriage, 
and is not violative of due process. Rothman v. Rothman. 
Supreme Ct. 463 

In order to effect an equitable distribution of property a 
trial judge must insist upon having the full cooperation of 
the litigants in setting forth clearly and in detail the nature 
of all property that may be eligible for distribution. Roth- 
man v. Rothman. Supreme Ct. 463 

The provision of the amended Divorce Act including phys- 
ical or mental cruelty which makes it improper or unrea 
sonable to expect one spouse to continue to cohabit with 
the other substantially broadens the concept of extreme 
cruelty as it existed under the earlier statute. Scalingi v. 
Scalingi. Supreme Ct. 465 

The equitable distribution of property provisions of the 
amended Divorce Act are constitutional notwithstanding 
they apply to marriages and separate estates created prior 
to the effective date of the amendment. Sealingi v. Scalingi. 
Supreme Ct. 465 

The Property Distribution Decisions: An Analysis, by 
John E. Finnerty 473 

Where a divorced wife is shown to be cohabiting with 
another man, the former husband is entitled to the benefit 
of a rebuttable presumption that this new adult member 
of his former wife’s household is contributing to its ex- 
penses, thus reducing her need for alimony. Grossman v. 
Grossman. Chan. Div. 481 

On the facts of the case, where plaintiff former wife is 
well provided for, the state’s interest in protecting a di 
vorced wife from potential destitution is not sufficiently 
compelling to override defendant’s right to privacy by 
forcing him to undergo a physical examination so that she 
might obtain life insurance on him. Meerwarth v. Meer- 
warth. Chan. Div. 505 

The entry of a written judgment is a ministerial act by 
which evidence of the judicial act is recorded. Parker v. 





Parker. App. Div. 523 
Where both husband and wife sought and were gr anted a 
separate divorce, and wife accepted a lump sum in lieu of 


alimony, and husband died before judgment was filed, wife 
is not allowed to disclaim the finality of the diverce decree 
Parker v. Parker. App. Div. 523 

A woman upon marriage adopts her husband’s surname, 
and, after the marriage has been terminated, she does not 
have an unfettered legal right to use any other name; this 
determination is to be made within the discretion of the 
court. In re Bonnie Lee Daniels Lawrence. Bergen Cty. 
ct 545 
If a wife and husband each continued to use the surnames 
with which they were born, it would cause great confusion 
in the community in which they live, and could well have 
a traumatic effect upon any ¢ hildren they might have, and 

\ create the problem of what surname to give the 

dren and the resultant confusion and bureaucratic 
Daniels Lawrence. Bergen 





nightmares. In re Bonnie 

Cty. Ct 545 
Although post-marital unchastity by an ex-wife is not 
utomatically a bar to her right to alimony, the ex-husband 

is not required to pay for the support of one who fornicates 

or commits adultery with her. Garlinger v. Garlinger. 

Chan. Div 586 
A judgment for separate maintenance wherein a husband 





p 
has without justification abandoned his wife and refuses to 











upport her is in effect a money judgment determining the 
extent of the husband’s duty to support his wife and chil 
dren; it is not a legal separation within the meaning of Sec 
tion 6013(d)(2) of the Internal Revenue Code. and a court 
may require husband to file a joint federal income tax 
return with the wife. Weinkrantz v. Weinkrantz. App 
Div 602 

A Matter Of Custody, by Andrew S. Watson, M.D. 657 

It is error to require a defendant in a divorce action to 
nswel errogatorie concerning his alleged adultery 
when he claims the privilege against self-incrimination, 
since responsive answers might well constitute evidence to 
upport a conviction for fornication, but his defense to the 
charge of adultery should be suppressed. Levin v. Levin 
App. Div 641 

Marriage Dissolution Under The New Divorce Act, by 
Saul Tischler 681 

There can be a reasonable basis for the legislative dis- 
tinction between a physician treating a disease, and a psy- 


chologist or a marriage counselor endeavoring to reconcile 
embittered spouses, that the privileges extended to the 
latter are not subject to compelled disclosure in a waiver 
ion. Kerr v. Kerr. App. Div. 712 
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Matrimonial Law, Cont’d 
An action for divorce based upon 18 months separation 
pursuant to N.J.S.A. 2A:34-2(d) does not require a volun- 


tary act; the mental incompetence of one spouse who is 
not institutionalized, is no defense. Altbrandt v. Altbrandt. 


Chan. Div. 3 726 
Post-Painter Estate Planning—Some Observations, by 
Harold Kamens 729 


Where plaintiff and defendant went through a valid mar- 
riage ceremony so that defendant would not be deported, 
but in no way intended a valid marital relationship, the 
marriage may be deemed void; plaintiff is not denied an 
annulment under the clean hands doctrine since he re- 
pented and reported his act. Ramshardt v. Ballardini. 
Chan. Div. 758 

Fundamental rights of parents may not be denied, limited 
or restricted on the basis of sexual orientation per se, and 
the fact that a parent is a homosexual is not per se a basis 
for a deprivation of visitation rights. In re J., S. and C. 
Chan. Div. : 760 

In determining matters of custody and visitation the 
paramount consideration of the courts is the safety, happi- 
ness, physical, mental and moral welfare of the child, and 
parental rights will fall in the face of evidence that their 
exercise will result in emotional or physical harm or will 
be detrimental to the child’s welfare. In re J., S. and C. 
Chan. Div. ih 760 

Equitable Distribution, Legitimate Tax Consequences of, 
by Albert C. Barclay, Jr. 801 

Matrimonial Actions, Checklist For Pleadings In, by Act- 
ing Standing Master Cynthia M. Jacob 953 

The counsel fees and costs awarded to a plaintiff wife 
upon the entry of the final judgment of divorce are as much 
necessaries as are alimony, maintenance and support, and 
are excepted from release by a discharge in bankruptcy. 
Pelusio v. Pelusio. App. Div. 974 

The rules of civil procedure provide only for pretrial dis- 
covery of matters not privileged and the mere filing of 
pleadings by defendants is not a waiver of the privilege 
against self-incrimination; such defendants cannot be fined 
or imprisoned for their refusal on that ground to answei 
interrogatories, but lesser, noncriminal sanctions may be 
imposed. Mahne v. Mahne. Supreme Ct. 1017 

Where a defendant in a divorce action based on adultery 
refuses to answer interrogatories on the ground of self- 
incrimination, the sanction of striking the answer would 
ordinarily appear to be unduly harsh, but the trial cour: 
may readily draw adverse inferences from pretrial testi- 
monial refusals; here, the striking of defendants’ answers 
imposed an undue cost on the exercise of the privilege and 
was unwarranted in the circumstances. Mahne v. Mahne 
et al. Supreme Ct. 1017 


MEDICAID 

Where the State of New Jersey advanced money to the 
Medicaid Program on behalf of an infant plaintiff, who suf- 
fered injuries in an accident and who subsequently received 
a judgment, the State has a right of subrogation, subject, 
however, to its pro rata share of the attorneys’ fees on the 
amount recovered. Hedgebeth et al v. Medford. Law 
Div. 774 
MILITARY AND VETERANS’ COMPENSATION 

The death of a New Jersey National Guardsman resulting 
from an explosion of dud rounds of ammunition in the firing 
range area during his two-week stint at Camp Pickett, 
Virginia, is compensable even though the accident occurred 
during off-duty weekend hours. Doerr v. State of New Jer- 
sey. App. Div. 634 

The defense of ‘“‘willful neglect’? imposed by N.J.S.A. 
38A:13-1 differs from what would amount to contributory 
negligence in a negligence case and is not met in absence 
of proof that National Guardsman was aware of possibility 
of explosion in firing range area where he was seeking 
souvenirs. Doerr v. State of New Jersey. App. Div. 634 
MORATORIUM 

If tax assessor fails to take moratorium ordinance into 
account in establishing true value of plaintiff’s property, 
plaintifi may have been damaged by any excess assess- 
ment and plaintiff has an avenue for redress through tax 
appeals. Cappture Realty Corp. v. Bd. of Adj. of Elmwood 
Park et al. Law Div. 107 

Ordinance declaring moratorium on construction on cer- 
tain lands within a flood-plain area was valid as an interim 
enactment. Cappture Realty Corp. v. Bd. of Adj. of Elm- 
wood Park et al. Law Div. 107 

The purpose of interim zoning is to halt development in 
certain uses temporarily until enactment of a new, com- 
prehensive zoning ordinance. N.J. Shore Builders Ass’n v. 
Twp. of Ocean et al. App. Div. 454 


MORTGAGES 
Since there are no valid public interests or policy in- 
terests that would be adversely affected by the exercise of 
the right to redeem by a transferee of the owner-mortgagor, 
a transferee who has given fair and adequate consideration 
must be permitted to exercise such right. Lobsenz v. Mi- 
cucci Holdings, Inc. App. Div. 274 
A mortgagee who goes into possession of the mortgaged 
property assumes responsibility for the management and 
preservation of the property and may be liable for the 
services rendered to him in connection with the property 
during his occupancy thereof on the basis of an express or 
implied contract. Essex Cleaning Contractors, Inc. v. 
Amato et al. App. Div. 321 
In awarding compensation for land reserved pursuant to 
N.J.S.A. 55:1.20 neither principal nor interest on mortgages 
on the land is an element nor are consequential damages 
such as loss of business profits caused by business inter- 
ruption aliowable. Beech Forest Hills, Inc. et al v. Morris 
Pi-ms. App. Div. 416 
The standard mortgagee clause in a fire policy will not be 
literally read so as to entitle the carrier to an assignment 
of the mortgage where the owner is an insured even though 
the mortgagor is not. Allstate Ins. Co. v. Howard Savings 
Institution et al. Chan. Div. 455 


Subrogation of a carrier to the rights of a mortgagee pur- 
suant to the standard mortgagee clause will not be allowed 
where the policy was issued for the benefit of the owner as 
well as the mortgagee. Allstate Ins. Co. v. Howard Savings 
Institution et al. Chan. Div. 455 

Under N.J.S.A. 124:3-606 the failure to record a security 
instrument such as a mortgage discharges the guarantor 
to the extent that his right of subrogation to the collateral 
was diminished or his risk of loss was unreasonably in- 
creased; before a party may be deemed discharged he 
must show, not only that the holder’s conduct was unrea- 
sonable, but also that he suffered an actual and not a 
hypothetical loss attributable to the holder’s conduct. 
Langeveld v. L.R.Z.H. Corp. et al. Chan. Div. 975 


MOTOR VEHICLES 
A municipality does not owe a duty to victims to conduct 
an investigation of their motor vehicle accidents. Jackson 
v. Heymann. Law Div. 51 
An injured passenger may maintain an action against an 
insurance agent, on grounds of negligence or breach of 
contract, based upon the alleged failure of the agent to 
procure requested insurance for the owner of the vehicle. 
Eschle v. Eastern Freight Ways, Inc., et al. Law Div. 481 
An ordinance limiting the hours of parking on a street 
to enable a street-sweeping vehicle to function concerns 
traffic within the meaning of N.J.S.A. 39:4-8 and must be 
approved by the Commissioner of Transportation before it 
is valid and a violation thereof can result in a conviction. 
State v. Kligerman et al. Atlantic Cty. Ct. 587 
In prosecutions for a violation of the Motor Vehicle Act, 
once the State has proved that a traffic control device does 
exist in a specific location, it is to be presumed official and 
properly placed there; the burden of going forward and 
adducing evidence to rebut the presumption then falls upon 
the defendant. State v. Cooper. App. Div. 687 
A warrantless arrest may be made for a violation under 
the Motor Vehicle Act on the admission of the offender to 
the arresting officer even though, without the admission, he 
would not have any knowledge of the offense. State v. Dick- 


ens. App. Div. 782 
The phrase ‘‘upon a subsequent conviction” used in N.J. 
S.A. 39:6B-2 was intended to subject a person to imprisen- 





ment on sentencing for a second offense of operating a 
motor vehicle without liability insurance cover: even 
though the second offense occurred prior to his conviction 
for the first offense. State v. Bowman. Monmouth Cty. 
Ct. 1008 

The sixth amendment right to counsel does not apply to 
motor vehicle violations. State v. Bowman. Monmouth 
Cty. Ct. 1008 





MUNICIPALITIES 
Where a statute or charter require an action to be taken 
by governing body by ordinance, it cannot be done by reso- 
lution. Rusignuolo v. Orechio et al. Chan. Div. 35 
Pursuant to N.J.S.A. 40:47-1 and N.J.S.A. 40A:14-118, 
orders requiring police department members to have a tele- 
phone in their homes and to pay their just debts were in- 
valid since not passed by municipal ordinance. Rusignuolo 
v. Orechio et al. Chan. Div. 35 
For municipal tort liability, the question is whether or not 
the municipality is under a duty to act rather than discre- 
tionary action or basic governmental policy decision. If a 
duty exists, then the municipality will be held to the 
standard of reasonable care under the circumstances. Jack- 
son v. Heyman. Law Div. 51 
A municipality does not owe a duty to victims to conduct 
an investigation of their motor vehicle accidents. Jackson 
v. Heyman. Law Div. 51 
There is no statutory mandate requiring preparation by 
police of accident reports for civil proceedings. Jackson v. 
Heyman. Law Div. 51 
A zoning ordinance may not condition the authority of 
the board of adjustment to consider an application for a 
special exception upon the prior favorable recommenda- 
tion of the planning board. Whispering Waters, Inc. v. 
Zoning Board of the City of Salem. Law Div. 54 
An ordinance which purportedly deprives the zoning 
board of jurisdiction to hear applications for garden-type 
apartments unless the planning board first recommends a 
special exception is invalid. Whispering Waters, Inc. v. 
Zoning Board of the City of Salem. Law Div. 54 
A municipality may not indemnify municipal officers for 
the costs of defense of a criminal action charging what 
amounts to official misconduct. Township of Manalapan v 
Loeb. Chan. Div. 87 
Legal fees incurred by municipal officers in defending an 
indictment alleging the corrupt use of a telephone credit 
card for personal calls are not reimbursable by the munici- 
pality. Township of Manalapan v. Loeb. Chan. Div. 37 
Directive of municipality’s fire department concerning 
length and style of hair was valid where safety factors war- 
ranted its adoption. Manco v. Irvington et al. Supreme 
Ct. 106 
A township ordinance prohibiting depositing of any 
sewerage in the township is inconsistent with the concept 
of county and state regionalization of landfill supervision 
which is fundamental to the Solid Waste Management Act 
of 1970, and so is invalid on its face. Southern Ocean Land- 
fill, Inc. v. Mayor and Council of Township of Ocean. Su- 
preme Ct. 121 
While the Section of the Act which states that no local 
ordinance shall be superseded if it is more stringent than 
the act itself gives local governments some limited power 
of supervision, it does not give them carte blanche to man- 
age landfill operations within their geographical boun- 
daries. Southern Ocean Landfill, Inc. v. Mayor and Council 
of Township of Ocean. Supreme Ct. 121 
A municipality may not enact and enforce an ordinance 
which proscribes the construction, use, maintenance and 
display of any and all political signs in residential zones. 
Farrell v. Teaneck. Chan. Div. 154 
Plaintiff was entitled to restitution from municipality for 
mistaken assessments without interest and N.J.S.A. 54:5- 
114.6 was no bar to restitution where plaintiff obtained tax 
sale certificate at sale held pursuant to N.J.S.A. 54:5-113. 
Gasorek v. Gasorek. App. Div. 254 


Where the legislature has established a school district 
with boundaries which are not coextensive with those of 
each of its respective municipal constituents, any inequity 
which arises in the bearing of the cost of new buildings is 
outweighed by the advantages which inure to every munici- 
pality organized into such a district. Bd. of Education v. 
Township of Gloucester. Law Div. 254 

A municipal ordinance may retroactively invalidate rent 
increases imposed by contract prior to the adoption of the 
ordinance, but may not compel a refund of such moneys 
collected before the ordinance was adopted. Woodcliff 
Mgmt. et al v. Twp. of N. Bergen et al. Law Div. 256 

The purpose of competitive bidding is to guard against 
favoritism, improvidence, extravagance and corruption, 
and N.J.S.A. 40:28-5 and 20A:11-4 require competitive bid- 
ding by a township for installation of a burglar alarm 
enunciator panel in police headquarters, even though the 
necessary fees are paid by members of the public rather 
than by the township. Schnell et al v. Twp. of Millburn 
et al. App. Div. 314 

The power granted to the PUC to regulate inspection of 
electrical construction work does not include the power to 
modify the existing power or authority of cities or counties 
with respect to such inspections conferred upon them by 
the 1912 and 1962 licensing acts. In re Adoption of Regula- 
tions for Electrical Inspection Authorities. App. Div. .. 318 

Where two bidders were engaged in controversy as to 
who should be awarded local public contract and each bid- 
der had advised that it would institute suit if contract were 
awarded to the other, declaratory action technique pur- 
suant to N.J.S.A. 2A:16-50 et seq. was an appropriate pro- 
cedure for municipality to follow. River Vale v. Longo Con- 
struction Co. Inc., et al. Law Div. 318 

Where municipality expressly reserved the right to waive 
insubstantial irregularities in the submission of bids, mu- 
nicipality could award a public works contract to the lowest 
bidder who, in lieu of accompanying his bid with the ten 
percent certified check required by the published notice 
and instructions to bidders, submitted a bid bond in the 
penal sum of the required amount. River Vale v. Longo 
Construction Co., Inc. et al. Law Div. 318 

Zoning ordinance which set forth limitations on the con- 
struction of apartment houses and which contained no pro- 
vision for special exception uses but was intended by mu- 
nicipal officials to be administered through the procedure 
of Board of Adjustment variances and Planning Board site 
plan approval on a case by case basis was invalid in that 
it violated the standards and purposes required to be met 
by a zoning ordinance under N.J.S.A. 40:55-30, 31 and 32. 
801 Avenue C, Inc. v. Bayonne. App. Div. 319 

A bond ordinance that results in only a few developers 
paying for improvements benefitting properties of many 
is clearly discriminatory. Divan Builders, Inc. v. Planning 
Bd. of the Twp. of Wayne, et al. App. Div. 363 

An ordinance that prohibits distribution of printed ma 
terial except to residents who expressly request it is far too 
broad to survive constitutional attack. Toms River Pub. 
Co. v. Borough of Manasquan. Chan. Div 366 

A municipal ordinance touching fundamental constitu- 
tionally protected rights must be narrowly drawn to define 
and punish specific conduct as constituting a clear and 
present danger to a substantial state interest. Toms River 
Pub. Co. v. Borough of Manasquan et al. Chan. Div. 366 

The statutorily created North Jersey Water Commission 
has the power to enter into contracts with the municipali- 
ties for obtaining new or additional water supplies and mu- 
nicipalities may be required to defray the construction and 
operating costs. Dept. of Health of N.J. v. No. Jersey Water 
Supply Com., et al. App. Div. 382 

North Jersey Water Commission has an implied power to 
provide for not only major repairs of existing plants but 
also to furnish additional facilities and improvements at 
the joint expense of the participating municipalities. Dept. 
of Health of N.J. v. No. Jersey Water Supply Com., et al. 
App. Div. ‘ 382 

There is no constitutional requirement as to the number 
of people who shall make up a ‘‘cluster’’ of people entitled 
to a councilman. Mosely et al v. Kates et al. Chan. Div. 431 

Every minority cannot be represented, and the repre- 
sentation of citizens in municipal government has never 
been equal and cannot be. Mosely et al v. Kates et al. 
Chan. Div. 431 

Newark ordinance requiring continued residence in the 
city as a condition of municipal employment is valid and 
not an unconstitutional restriction of the employee’s right 
to travel. Abrahams v. Civil Service Commission. Su- 
preme Ct. 33 

Ordinance provision permitting residence outside the city 
under ‘‘special circumstances” is void for lack of adequate 
standards, but is severable from remainder of ordinance. 
Abrahams v. Civil Service Commission. Supreme Ct. — 433 

Assessment commissioners and not municipality should 
properly determine what lots were benefited by an im- 
provement so that assessments could be made against 
them. Schad v. Sea Isle City. Law Div. 438 

A municipality that appoints assessment commissioners 
is without authority to predetermine the benefited area. 
Schad v. Sea Isle City. Law Div. 438 

The subject matter of a municipal ordinance prohibiting 
‘worldly employment or business”’ on certain holidays has 
been pre-empted by N.J.S.A. 36:1-2 and is therefore void. 
Borough of Paramus v. Martin Paint Stores. App. Div. 454 

In the split lot situation an owner cannot validly be de- 
prived of all reasonable utilization, for the benefit of another 
private landowner, of that portion of his land which other 
wise, by reason of inability to meet the requirements of the 
zone in which it is situate, is practically unusable, yet re- 
mains subject to the burden of taxation. AMG Associates 
v. Twp. of Springfield et al. Supreme Ct. 458 

The hypothesis for some relief to plaintiff owner of a split 
lot is that a portion of his property is otherwise unusable 
for any purpose; all such an owner is entitled to is some 
reasonable use of that portion—a use whch has the least 
detrimental impact upon abutting residential property 
owners. AMG Associates v. Twp. of Springfield et al. 
Supreme Ct. 458 
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Municipalities, Cont’d 
When an ordinance amendment changes use restrictions 
applicable to an area, and there had been a predominant 
utilization of the immediate area for the formerly permitted 
and now prechibited use, the amendment may be invalid as 
arbitrary and unreasonable as applied to parcels which had 
not previously been so used, and the test of invalidity is 
whether the parcel’s value will be substantially depreci- 
ated and its marketability greatly impaired if the prohib- 
ited uses are not allowed. Obadash et al v. Mayor and 
Council of Dumont. Supreme Ct. 458 
Where plaintiff's property constituted practically an is- 
land in the midst of multi-family and commercial uses, 
zoning ordinance amendment prohibiting throughout the 
municipality the erection of previously allowed garden 
apartments was invalid as applied to plaintiff’s property. 
Obadash et al v. Mayor and Council of Dumont. Supreme 
Ct. 458 
Where municipality entered into settlement with de- 
veloper’s surety with developer’s knowledge, and completed 
work that had to be done, acceptance of the settlement 
constituted complete satisfaction of the developer’s obliga- 
tions under the bond. Zerman Realty & Building Corp. v. 
Westwood. Supreme Ct. 459 
A municipality’s consent to deannexation is a voluntary 
act, not a statutory compulsion, and can be withheld at the 
reviewable discretion of the municipality, which has the 
burden of coming forward with evidence showing that de- 
annexation would cause significant injury to the social or 
economic well-being of the municipality. Ryan v. Mayor 
and Council of the Borough of Demarest. Supreme Ct. 478 
Property owners seeking deannexation have the burden 
of proving the unreasonableness of the municipality’s de- 
nial of consent. Ryan v. Mayor and Council of the Borough 
of Demarest. Supreme Ct. 478 
The annexation statute, N.J.S.A. 40:43-26, evinces a legis- 
lative intent to give precedence to a policy of preservation 
of municipal boundaries against challenge prompted by 
short-term considerations such as ‘‘tax shopping” or avoid- 
ence of assessments. Ryan v. Mayor and Council of the 
Borough of Demarest. Supreme Ct. 478 
Held, on facts, petitioning secessionists failed to prove 
that injury from proposed deannexation would be insig- 
nificant. Ryan v. Mayor and Council of the Borough of 
Demarest. Supreme Ct. 478 
The constitutionality of rent control regulations depend 
upon the existence of a housing emergency, which was here 
found to exist in Jersey City. Albigese t/a Dominion Enter- 
prises v. Jersey City et al. Law Div. 504 
If a single municipality is empowered by statute to adopt 
rent control legislation, the factual pattern for the deter- 
mination of the existence of a housing emergency must of 
necessity be measured by the conditions in that munici- 
pality. Albigese t/a Dominion Enterprises v. Jersey City 
et al. Law Div. 504 
The provisions of N.J.S.A. 40A:14-9.1 to N.J.S.A. 40A:14- 
9.8, inclusive, and N.J.S.A. 40A:14-10.1 and 40A:14-13, as 
amended, are constitutional. The statutory provisions 
abolishing municipal residency requirements for firemen 
are retroactive, applying equally to all firemen without re- 
gard to the time of their appointment or promotion. Smith 
v. City of Newark et al. Law Div. 537 
An ordinance limiting the hours of parking on a street 
to enable a street-sweeping vehicle to function concerns 
traffic within the meaning of N.J.S.A. 39:4-8 and must be 
approved by the Commissioner of Transportation before it 
is valid and a violation thereof can result in a conviction. 
State v. Kligerman et al. Atlantic Cty. Ct. 587 
A run-off election will not be ordered between the top 
two vote-getters where no candidate for mayor of a munici- 
pality under Mayor-Council Plan D received a majority of 
the votes cast. N.J.S.A. 40:69A-161.1. Rooney v. McEachern 
et al. Law Div. 603 
Police, and consequently their municipal employers, may 
be held liable for accidents proximately resulting from the 
negligent signalling of traffic. Logan v. Twp. of North 
Brunswick et al. App. Div. 638 
Where the ordinance granting a water company franchise 
reserved to the municipality an option to acquire the com- 
pany’s assets, the right to exercise that option passed by 
statute to the municipal authority created pursuant to N.J. 
S.A. 40:14B-1 et seq. Lakewood Twp. Municipal Utilities 
Authority et al v. South Lakewood Water Co. App. Div. 658 
Attorney for municipal liquor licensing authority violates 
the prohibition against representing conflicting interests 
when he prepares the contract for the transfer of the li- 
cense, advises the attorneys for the parties as to how the 
transfer should be undertaken, and also advises the li- 
censing authority with respect to the transfer. In re Martin 
Blatt. Supreme Ct. 662 
Madison Township ordinance mandating full financial dis- 
closure by township officials is a proper exercise of muni- 
cipal police power es not an impermissible intrusion on 
the right of privacy. Lehrhaupt et al v. Flynn et al. Chan. 
Div. 669 
Provision of ordinance mandating financial disclosure by 
township officials requiring disclosure of a spouse’s and 
minor children’s assets and liabilities held to be invalid and 
severable. Lehrhaupt et al v. Flynn et al. Chan. Div. 669 
Omission of township clerk, deputy clerk, auditor, munici- 
pal judge and violations clerk of the municipal court from 
list of officials required by ordinance to make financial 
disclosure was proper. Lehrhaupt et al v. Flynn et al. 
Chan. Div. 669 
A decision of the water policy and supply council denying 
the request of a municipality for a waiver of a standard 
condition that the municipality read its water meters and 
bill users four times a year is a reasonable exercise of its 
statutory authority. Twp. of Wall v. Water Policy and Sup- 
ply Council, Div. of Water Resources, Dept. of Env. Pro- 
tect. App. Div. 689 
A municipality and its city engineer cannot be held liable 
as a matter of law for damages caused by the negligent 
installation of a new sewer system when the municipality 
did not plan or install the sewer system. Panepinto et al v. 








Edmart, Inc. et al. App. Div. 710 


Decisions made in conceded good faith by public officials 
in the exercise of discretionary quasi-judicial functions do 
not afford a basis for imposing liability in damages. Pane- 
pinto et al v. Edmart, Inc. et al. App. Div. 710 

Write-in votes for a candidate for city council which only 
listed his last name held to belong to him where he was the 
only candidate of that name and conducted a vigorous 
write-in campaign. In re 15 Voters of Sussex. App. Div. 711 

The hazard of firearms is so extraordinarily great that a 
municipality has a plain duty of care in its supervision of 
those whom it arms. Corridon v. City of Bayonne et al. 
App. Div. 712 

In a negligence action based on the wrongful shooting of 
an individual by an off-duty policeman, the trial court 
erroneously submitted to the jury the issue of the munici- 
pality’s liability on the theory of respondeat superior as 
well as primary negligence when there was no competent 
evidence or any reasonable inference therefrom that the 
off-duty policeman was within the scope of his employment 
at the time of the shooting. Corridon v. City of Bayonne 
et al. App. Div. 712 

A municipality may enact a sign ordinance solely to pre- 
serve the municipality’s uniqueness and character. West- 
field Motor Sales Co. v. Town of Westfield et al. Law Div. 726 

A municipality may, within the scope of its police pow- 
ers, enact a zoning ordinance based solely on aesthetic 
considerations. Westfield Motor Sales Co. v. Town of West- 
field et al. Law Div. 726 

An exercise of municipal legislative power requiring 
initially to be enacted by ordinance, such as the imposition 
of rent controls, must be amended or re-enacted by the 
same means, and not by resolution. Albigese v. Jersey City, 
etc. App. Div. 737 

N.J.S.A. 40:69A-185, which requires the signatures of 
25% of the registered voters for a referendum on a muni- 
cipal ordinance, and N.J.S.A. 40A:9-165, which requires 
only 5%, may be construed in harmony by regarding the 
former as dealing with ordinances in general and the lat- 
ter as the exception which deals specifically with salary 
ordinances. Lawrence et al v. Butcher et al. App. Div. 840 

Under N.J.S.A. 54:4-5, which provides for tax rebates to 
taxing districts having a State or county institution oc- 
cupying in excess of two hundred acres of land, the term 
“occupying”? connotes actual governmental use; where 
large sections of the acreage are unused there is no right 
to a tax rebate. Borough of Paramus v. Copello et al. 
Supreme Ct. 910 

An amendatory zoning ordinance which conforms to the 
subsequently adopted master plan does not constitute ‘‘spot 
zoning.” Hyland et al v. Mayor and Twp. Committee of 
the Twp. of Morris. App. Div. 912 

It was poor judgment for the municipal governing body 
to have a private meeting with a home-owner’s association 
prior to enactment of amendatory zoning ordinance favored 
by the association, but this does not invalidate the ordin 
ance in the absence of a showing of corrupt motive or of an 
arbitrary, capricious and unreasonable exercise of the 
zoning power. Hyland et al v. Mayor and Twp. Committee 
of the Twp. of Morris. App. Div. 912 

Although a municipality has the discretionary power to 
provide for the collection and disposal of garbage, it is 
the duty of a person on whose premises are garbage and 
refuse material to see to it that no nuisance arises there 
from which endangers the public health. Pleasure Bay 
Apts. v. City of Long Branch et al, etc. Supreme Ct. 954 

Where a municipality furnishes garbage-removal serv- 
ices at municipal expense, all that a property owner is en- 
titled to is that the municipal action—here the determina 
tion to limit the service to curbside collection of garbage 
and refuse—not deny him due process and equal protection 
of the laws. Pleasure Bay Apts. v. City of Long Branch 
et al, etc. Supreme Ct. 954 

A councilman may extend his term by resigning his seat 
in order to accept appointment to a different council seat 
for a longer term, the vacancy of which was also created 
by resignation. Ayres et al v. Dauchert et al. App. Div. 970 

The legislative history of N.J.S.A. 40A:9-155 shows that 
the legislative intent was to remove the prohibition against 
the resignation of a councilman to accept a different coun 
cilmanic seat. Ayres et al v. Dauchert et al. App. Div. 970 

Since the Solid Waste Management Authorities Law con- 
tains no provision for the dissolution of an authority, once 
a municipality has created a Solid Waste Management Au 
thority it has no power to abolish the authority by repealer 
ordinance. Ringwood Solid Waste Management Authority 
v. Borough of Ringwood et al. Law Div. 993 

A municipally owned sewer utility may reasonably fix 
the same dwelling-unit sewerage use charge for all single 
family occupancy units independent of the sewerage flows 
in different categories of housing since all that is required 
is classification of rates on a basis free {19m patent unrea 
sonableness. Piscataway Apartment Ass’n v Twp. of Pis 
cataway. Supreme Ct. 1022 

Variations as between individual property owxers with 
respect to what they paid to make connection wih the 
existing municipal sewer system are not mandatory facto; 
in a municipal rate plan. Piscataway Apartment Ass’n 
Twp. of Piscataway. Supreme Ct 102! 


NAMES 


When a court grants an application for a change of name 
in a statutory proceeding the plaintiff is forever barred 
from using any other name for any purpose whatsoever 
without first instituting a judicial proceeding for a second 
change of name. In re Bonnie Lee Daniels Lawrence. 
Bergen Cty. Ct. 545 

If a wife and husband each continued to use the surnames 
with which they were born, it would cause great confusion 
in the community in which they live, and could well have 2 
traumatic effect upon any children they might have, and 
would create the problem of what surname to give the 
children and the resultant confusion and bureaucratic 
nightmares. In re Bonnie Lee Daniels Lawrence. Bergen 
Cty.. Ct. 545 
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A woman upon marriage adopts her husband’s surname, 
and, after the marriage has been terminated, she does not 
have an unfettered legal right to use any other name; this 
dtermination is to be made within the discretion of the 
court. In re Bonnie Lee Daniels Lawrence. Bergen Cty. 
Ct. 545 
NATIONAL GUARD 


The phrase “‘line of duty” applicable to compensation for 
a i: Natienak Guardsman is to be liberally construed. Doerr 

. State of New Jersey. App. Div. 634 

the death of a New Jet rsey Nationa! Guardsman resulting 
from an explosion of dud rounds of ammunition in the 
firing range area during his two-week stint at Camp 
Pickett, Virginia, is compensable even though the accident 
occurred during off-duty weekend hours. Doerr v. State of 
New Jersey. App. Div. 634 

The defense of ‘‘willful neglect’? imposed by N.J.S.A. 
38A:13-1 differs from what would amount to contributory 
negligence in a negligence case and is not met in absence 
of proof that National Guardsman was aware of possibility 
of explosion in firing range area where he was seeking 
souvenirs. Doerr v. State of New Jersey. App. Div. 634 


NEGLIGENCE 
A motion for summary judgment is the proper method for 
a preliminary adjudication of a claim of threshhold im- 
munity by a defendant under the No Fault statute. Ham- 
mond v. Doan. Law Div. 232 
Where an independent contractor is allowed to become 
the apparent agent of his employer and his services are 
accepted with a reasonable belief in the apparent nature of 
the agency, the employer is liable for physical harm caused 
by the negligence of the contractor in supplying such serv- 
ices. Hill v. Newman et al. App. Div. 256 
The statutes relating to uninsured motorist coverage do 
not require that the insurers provide unlimited coverage 
so that victims of such accidents could be made whole. 
Hartford Ins. Co. v. Allstate Ins. Co. et al. App. Div. 414 
An uninsured motorist endorsement provision requiring 
corroboration in “no contact hit-and-run accidents” is not 
void as against public policy. Jones v. Heymann. App. 
Div. 415 
Where second-hand car dealer installed a carburetor, 
thus disengaging and reengaging the linkage mechanism 
between the carburetor and the accelerator pedal, in a car 
sold to buyer who was subsequently injured in an accident 
caused by some malfunction in that mechanism, there was 
sufficient evidence to go to the jury on the theories of negli- 
gence, strict liability in tort, express warranty and implied 
warranty of merchantibility. Realmuto v. Straub Motors, 
Inc. Supreme Ct. 622 
Police, and consequently their municipal employers, may 
be held liable for accidents proximately resulting from 
the negligent signalling of traffic. Logan v. Twp. of North 
Brunswick et al. App. Div. 638 
The plaintiff's failure to comply with the claim presenta- 
tion requirements of N.J.S.A. 59:8-8 (N.J. Tort Claims Act) 
does not bar a non-public defendant from seeking contribu- 
tion from a public entity as a joint tortfeasor. Markey v. 
Skog. Law Div. 640 
A municipality and its city engineer cannot be held liable 
as a matter of law for damages caused by the negligent 
installation of a new sewer system when the municipality 
did not plan or install the sewer system. Panepinto et al v. 
Edmart, Inc. et al. App. Div. 710 
In a negligence action based on the wrongful shooting of 
an individual by an off-duty policeman, the trial court 
erroneously submitted to the jury the issue of the munici- 
pality’s liability on the theory of respondeat superior as 
well as primary negligence when there was no competent 
evidence or any reasonable inference therefrom that the 
off-duty policeman was within the scope of his employ- 
ment at the time of the shooting. Corridon v. City of Bay- 
onne et al. App. Div. 712 
Personal injury suit by wife based on negligence of her 
husband in household accident is barred by the doctrine 
of interspousal immunity. Patterson v. Patterson. Law 
Div 744 
The common law doctrine of interspousal immunity ap 
plies to non-automobile accidents occurring while the 
parties are married. Patterson v. Patterson. Law Div. 744 
Where decedent's wrongful death results in a settlement 
against defendant’s insurance carrier based on negligent 
wrongdoing and a judgment against defendant based on in 
tentional wrongdoing, the ‘“‘collateral source rule’ is in 
applicable and defendant is entitled to a credit against the 
judgment for the amount paid by the carrier. Weiman v. 
Ippolito. App. Div 758 
The measure of damages in a wrongful death action is 
identical regardless of whether defendant’s liability rests 
on a finding of negligence or intentional wrongdoing, and 
a successful plaintiff is entitled to only one recovery. Wei- - 
man v. Ippolito. App. Div 758 
If plaintiff sustains a fracture of the ribs in an automobile 
accident, she may maintain her suit under the no-fault stat- 
ute regardless of the amount of medical expense; N.J.S.A. 
39:6A-8 mandates the creation of a tort exemption only 
upon the concurrence of both a soft tissue injury and med- 
ical expense of less than $200 exclusive of hospital expenses, 
X-rays and other diagnostic medical expenses. Rugamer v. 
Thompson. Law Div 857 
Providing the court is satisfied that a jury could reason- 
ably find proximate relation between a statutory violation 
and an accident, they should be charged that the violation, 
if found, should be given consideration, along with all the 
other relevant circumstances, in arriving at their ultimate 
determination regarding negligence; what probative 
weight, if any, they may wish to accord a violation is for 
the jury. Horbal v. MeNeil Supreme Ct. 1019 
France v. A.P.A. Transport allows not only actions by an 
unemancipated child against his parent but also actions 
brought by a parent against his unemancipated child; Di- 
Martino v. Ventrella overruled. Guterman v. Guterman et 
al, ete. Supreme Ct. 1019 
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NEGOTIABLE INSTRUMENTS 
Any negotiable instrument made payable to payees joint- 
ly and not in the alternative may be assigned, but not nego 
tiated, — the endorse ment of all payees. Phoenix As- 
surance Co Davis et al. Law Div. 107 
One with a eee against an initial collecting bank for 
endorsing and passing on a draft with a missing endorse- 
ment must so notify the bank within a reasonable time, or 
risk having its claim reduced to the extent that the bank 
could have recovered part of the claim against a payee had 
timely notice been given. Phoenix Assurance Co. v. Davis 
et al. Law Div. 107 
The drawee on a draft is under no duty to check for forged 
or missing endorsements. Phoenix Assurance Co. v. Davis 
et al. Law Div. 107 
The initial collecting bank is responsible for checking en- 
dorsements on a draft so that the collection process: will be 
speedy and efficient. Phoenix Assurance Co. v. Davis et al. 
Law Div. 107 
Where timely notice of dishonor of a draft was not given 
and there was no legally recognized excuse for not giving 
it, the indorsers were discharged from any liability on the 
draft. Chandler Motors, Inc. v. Dunham et al. App. Div. 343 
Defendant-indorser’s discharge of liability on a draft be- 
cause of a failure to give him notice of dishonor also dis 
charges him from liability with respect to the amount 
thereof on the underlying obligation, a retail installment 
sales contract. Chandler Motors, Inc. v. Dunham et al 
App. Div. - 343 


NO FAULT 

No Fault—One Year Later, by Daniel Crystal 225 

A motion for summary judgment is the proper method 
for a preliminary adjudication of a claim of threshhold 
immunity by a defendant under the No Fault statute. Ham- 
mond v. Doan. Law Div. 232 

If plaintiff sustains a fracture of the ribs in an automobile 
accident, she may maintain her suit under the no-fault 
statute regardless of the amount of medical expenses; 
N.J.S.A. 39:6A-8 mandates the creation of a tort exemption 
only upon the concurrence of both a soft tissue injury and 
medical expenses of less than $200 exclusive of hospital 
expenses, X-rays and other diagnostic medical expenses. 
Rugamer v. Thompson. Law Div. 857 


NONCONFORMING USES 

Zoning ordinance provisions prohibiting the extension of 
a nonconforming use through the modification or elimina- 
tion of a conforming use are inapplicable to the proposed 
replacement of a burned-out three-story industrial building 
(located in a multi-family residential zone) with two 
apartments on the third floor by a one-story building with- 


out apartments. Krul v. Bd. of Adj. of Bayonne. App. 
Div. 54 
NOTICE 

N.J.S.A. 2A:18-56(b) provides that a month to month 
tenancy may be terminated only by the giving of one 


month’s notice to quit and if the tenancy begins on the 
first day of the month, the tenant is entitled to a full and 
complete month’s notice from midnight of the night before 
the first day to midnight of the last day of the month. PMS 
Realty Co., Inc. v. Guarino et al. Dist. Ct. 19 
Lack of notice or knowledge of the requirements of New 
Jersey’s Gun Control Law is not a defense in a prosecution 
for violation of the statute. State v. Hatch. Supreme Ct. 66 
Ignorance of the Jaw does not excuse an injured person 
from the requirement of N.J.S.A. 59-8.8 that he file a notice 
with the public entity responsible for his injury within 90 
days of the incident. Lutz v. Semcer. Law Div. 106 
Notice within 90 days is not required for a suit against 
a public employee, as opposed to a public entity. Lutz v. 
Semcer.’ Law Div. 106 
Wheie timely notice of dishonor of a draft was not given 
and there was no legally recognized excuse for not giving 
it, the indorsers were discharged from any liability on the 
draft. Chandler Motors, Inc. v. Dunham et al. App. Div. 
Defendant-indorser’s discharge of liability on a draft 
because of a failure to give him notice of dishonor also Gis- 
charges him from liability with respect to the amount 
thereof on the underlying obligation, a retail installment 
sales contract. Chandler Motors, Inc. v. Dunham et al. 
App. Div. 343 
The requirement in N.J.S.A. 2A:18-53c(4) of a three day 
notice of removal to tenant is in addition to and not a sub- 
stitute for whatever notice is necessary to effect a termi- 


nation of the private lease “ore ment of the parties. Hous 
ing Auth. of Bayonne v. Isler. App. Div 416 


New Jersey’s Replevin Act is unconstitutional insofar as 
it does not require prior notice or hearing. The Singer Com- 
pany v. Gardner. Supreme Ct. 657 

Although N.J.S.A. 59:8-8 expressly extends the time limi 
tations set forth therein for the giving of notice or the 
institution of an action by an infant until he has become 
of age, and N.J.S.A. 2A:14-2.1 provides that the time period 
for the commencement of an action on a joined parental 
claim shall be coextensive with the limitation period ap- 
plicable to the infant’s claim, a parental consequential 
claim under the Tort Claims Act is barred by a failure to 
give timely notice as required by N.J.S.A. 59:8-8. Rost et al 
v. Bd. of Education of Fairlawn et al. Law Div 840 

Where a parent has given timely notice of his claim un- 
der N.J.S.A. 59:8-8, under N.J.S.A. 2A:14-2.1 the period of 


time in which he may institute his action is the same as 
that which applied to the infant. Rost et al v. Bd. of Educa 
tion of Fair Lawn et al. Law Div. 840 


Under L. 1974, c. 49, for a year-to-year lease, as here, 
covering premises controlled by the new section 2, a 


three-month notice is no longer required; since June 25, 
1974, to give the court jurisdiction to dispossess a tenant 
upon the termination of a lease. The landlord must give the 
type of notice specified within the time periods specified in 
section 3. 25 Fairmount Avenue, Inc. Stockton. Bergen 


Cty. Dist. Ct. 881 


Notice to an adjacent property owner of a utility com- 
pany’s application to the PUC for permission to erect an 
alectrical substation on the utility’s property is not re- 
quired by N.J.S.A. 40:55-50; the failure to give notice is not 
a denial of due process. Krieger v. Jersey Central Power & 
Light Co. App. Div. 935 

The provisions of N.J.S.A. 40:55-50 requiring only notice 
to the municipality affected represent a reasonable exer- 
cise of legislative discretion. Krieger v. Jersey Central 
Power & Light Co. et al. App. Div. 935 

Where, as here, there was sufficient information in let- 
ters to defendant municipality’s police department and tax 
assessor, and the tax assessor incorrectly advised plain 
tiff as to ownership of property upon which injuries were 
sustained, and plaintiff filed proper claim against the 

ated owner, there has been substantial compliance with 
the notice provision, and the legislative purpose of the Tort 
Claims Act has been achieved. Dambro v. Union County 
Park Comm’n et al, etc. Law Div. 998 


NUISANCES 

Suit to enjoin alleged nuisances caused by 
ating under Section 10 
Act may be brought in 


railroad oper 
reorganization) of the Bankruptcy 
state court under 28 U.S.C.A. $959. 


Cty. of Bridgeton v. The Central Railroad Company of N.J 
et al. Chan. Div. 51 
OATH 
The Origin And Primal Meaning Of The Oath, by Walter 
Bilder 85 


' pommel who was councilman-elect at the time certain 
criminal incidents were alleged to have occurred could 
not be charged with violating N.J.S.A. 2A:93-4 or N.J.S.A 
2A:85-1 since at the time of the alleged incidents defendant 
had not yet taken oath of office. State v. Penta. Law Div. 320 


ODD-LOT DOCTRINE 

When petitioner qualifies under ‘‘odd-lot’’ doctrine, re 
spondent has the burden of proof that some kind of work, 
within his abilities as an industrial unit, is available to him; 
upon a failure to meet this burden, such a petitioner shall 
be awarded the benefits of total disability. Oglesby v. 
American Dredging Co. Supreme Ct. 378 

Petitioner’s physical condition, age, education, training, 
background, post-accidental neurological and emotional 
condition and the great unlikelihood of his finding new em 
ployment held to qualify him for total disability under 
‘‘odd-lot”’ doctrine. wc v. American Dredging Co. Su- 
preme Ct. 378 

An employer who contends that the employee is less than 
100% disabled has the burden of showing that work within 
the capacity of the employee is, in fact, within reach. Bar- 
bato v. Alson Masonry & Concrete, Inc«Supreme Ct. 378 

Inability to get work, traceable directly to the compens 
able injury, is tantamount to the inability to perform work. 
Barbato v. Alson Masonry & Concrete, Inc. Supreme Ct. 378 
OPTIONS 

One who has an option to purchase real estate does not 
have an interest in land and hence is not ——— from 
liability by N.J.S.A. 54:5-18.5 and is not entitled to the re- 
moval of a lien for a sanitary sewer assessment which was 
mg shown in the assessment search. American Dream, Inc 

. Township of Franklin. App. Div. 979 





PARK COMMISSIONS 

The Essex County Park Commission may exclude unau- 
thorized vendors from its parks. Pied Piper Ice Cream, 
Inc. v. Essex Cty. Park Commission. Law Div 110 


PARSONAGE 
A youth director of a church is not an officiating clergy 
man so that property he ag x not entitled to exemp- 


tion as a parsonage under N.J.S.A. 54:4-3.6. Borough of 
Cresskill v. Northern ralioe Hivengetical Free Church 
App. Div. 51 


PARTNERSHIPS 

The New Jersey Unincorporated Business Tax, N.J.. 
54:11B-1 et seq., is not applicable to an investment partne 
ship which passively receives income under a net lease of 
an office building and distributes the net income to the 
partners. Newark Building Association Director, Di 
vision of Taxation. App. Div 590 


PATERNITY 
A husband who acknowledges his wife’s child as his own 
is estopped from later denying paternity if he has led the 


child to believe that he is his father and it would be harm 





ful to the child to learn otherwise. Ross v. Ross. Juv. and 
Dom. Rel. Ct. Essex Cty. 138 
One who acts in loco parentis to a child may be subject 
to a support order as well as the natural father. Ross v 
Ross. Juv. and Dom. Rel. Ct., Essex Cty 138 
In a filiation proceeding under N.J.S.A. 9:16-1 et seq. 


he trial de 
proceed before a jury 


upon the demand of either party, novo on an 


appeal to the county court shall 


Sarte v. Pidoto. App. Div 734 
In a proceeding under N.J.S.A. 9:16-1 et seq., the appro 


a husband did 


burden of proof to demonstrate that 
e access to his wife during the period within which 


priate 
not hav 


her child was conceived is by clear and convincing evi 
dence. Sarte v. Pidoto. App. Div 734 
PENSIONS 


Pension commissioners are under a statutory duty to de 


termine the eligibility of an employee and may not permit 


the commission’s physician to be the sole judge as to 
eligibility for disability pensions. State v. Deegan. App. 
Div. 170 


N.J.S.A. 43:10-4 requires the pension commissioners t 


determine whether the pension disability claims of em 
ployees with less than 20 years service were work-con 
nected. State v. Deegan. App. Div. 170 


There is no irreconcilable inconsistency in the Commis- 
sioner’s decision to order a teacher’s dismissal and, at the 
same time, to direct the local board to submit a disability 
retirement application in her behalf; the standards apy »plied 
by the Commissioner and the pension fund trustees are not 
the same. In re Paula Grossman. App. Div. 210 

A Practical Guide To The Pension Act Of 1974, by Harold 
Kamens and Sanford Amdur 905 


PLANNING BOARD 


A zoning ordinance may not condition the authority of 
the board of adjustment to consider an application for a 
special exception upon the prior favorable recommenda- 
Hon of the planning board. W hist ering Waters, Inc. v. Zon- 

ng Board of the City of Salem. Law Div 54 

‘he ordinance which purportedly deprives the zoning 
board of jurisdiction to hear applications for garden- 
apartments unless the planning board first recommends 
a special exception is invalid. vba eg Waters, Inc. v. 
Zoning Board of the City of Salem. Law Div. 54 

Under N.J.S.A. 40:55-39(b), approval for a special excep- 
tion use by the Board of Adjustment may be conditioned 
on prior written approval by the Planning Board but unless 
an applicant has an saeriprg ’ to be heard by the Planning 
Board neither the Board of Adjustment nor the applicant 
can be bound by the recommendation. Cappture Realty 
Corp. v. Bd. of Adj. of Elmwood Park et al. Law Div. 197 





type 


POLICE OFFICERS 


Pursuant to N.J.S.A. 40:47-1 and N.J.S.A. 40A:14-118 
orders requiring police department members to have a 
telephone in their homes and to pay their just debts were 
invalid since not passed by municipal ordinance. Rusig- 
nuolo v. Orechio et al. Chan. Div. 35 

A municipality does not owe a duty to victims to conduct 
an investigation of their motor vehicle accidents. Jackson 
v. Heyman. Law Div. 51 

There is no statutory mandate requiring preparat 
police of accident reports for civil proceedings. Ja 
Heyman. Law Div. 

Where the issue of police corruption and its potential in 
dealing with disadvantaged lawbreakers was squarely pre- 
sented during the trial, the prosecutor should be permitted, 
within reasonable limitations, to observe the serious social 
consequences of the crime charged. State v. Perry. Su- 





preme Ct. 440 
Where police officer’s conduct on the two occasions when 
he left his pest without authority showed a continue d i 


sensivity to and disregard of the obligations of his ¢ flice 
the municipality properly concluded that his derelictions 
warranted his removal ae the police department. 
ough of Elmwood Park v. Fallon. App. Div 454 

Actual knowledge, not reasonable belief, is required for a 
police officer to be found guilty of negiect of duty. State 
v. Spano. App. Div. 455 


Bor- 


A police department has a proper and legitimate interest 
in the appearance of its members, and regulation covering 
the length and style of head and facial hair of its members 
does not offend their first amendment rights. Akridge et al 

. Barres et al. Supreme Ct. 590 

police chief is not excluded from the duties i 
by N.J.S.A. 2A:151-32 through -40, and | of fic- 
titious identification numbers to firearms purchasers was a 
misdemeanor. State v. Constantino. App. Div 638 


imposed 


nls issuance 


Police, and consequently their municipal employers, 
may be held liable for accidents proximately resulting 
from the negligent sig wm of traffic. Logan v. Twp. of 
North Brunswick et al. App. Div. 638 


The hazard of firearms is so extraordinarily great that 
a municipality has a plain duty of care in its supervision of 
those whom it arms. Corridon v. City of Bayonne et al. 
App. Div. 712 

One who was doing undercover work for the police 
informant when defendant was arrested was clothed with 
umited immunity from prosecution and the privilege 
against self-incrin ion was improperly sustained when 
he declined to testify when subpoenaed by defendant. State 
v. Roszkowski. App. Div. 713 


as an 








It cannot seriously be contended that a person has a coi 
stitutional right party to a communication from 
one police officer to another directing the latter to | 
to a designated location to investigate a 
State v. Smith. Law Div 944 


to be a 
yroceed 


reported crime 


POLICY LIMITS 


Query whether an insurer, where it chooses not to offer 
the limits of coverage, should not bear the unhappy) 
cial result of that unilateral decision, since it alone profits 
from the opposite result of the gamble. Rova Farms Re 

ors Insurance Co. of America. Sv} 


finan 


sort, Inc. v. Invest yreme 
Ct. 705 

In hofemling an insured, where the 
control of trial and settlement and there is dar that an 
award may exceed the limits of the policy, the company 
must weigh the conflicting interests by making its decision 
to settle or go to trial as if it had full coverage for whatever 
verdict may be recovered. Rova Farms Resort, Inc. v. In 
vestors Insurance Co. of America. Supreme Ct 705 


to negotiate in an at 


company has full 
t 


1oer 
1ger 


An insurer has an affirmative duty 


tempt to bring the demand within policy limits or within 
an amount that can be realized by a combination of the 
policy limit and what the insured is willing and able 


to 

contribute. Yeomans v. Allstate Ins. Co. App. Div. 777 
Where an insured establishes bad faith on the part of the 
insurer, a prima facie case of damages for the difference 
between the policy limit and the excess verdict has also 
been shown; it is then up to the insurer to demonstrate 
that settlement could not have been achieved within the 
olicy limit plus any amount the insured would have been 
abie and willing to contribute. Yeomans v. Allstate Ins. 
Co. App. Div. 777 
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POLYGRAPH TESTS 
N.J.S.A. 2A:170-90.1, prohibiting the employer from using 
lie detector (polygraph) tests as a condition of employment 
or continued employment, is a reasonable exercise of the 
state’s police power and is not violative of federal or state 
due process. State v. Community Distributors, Inc. Su- 
preme Ct. 394 
Statement by State’s only eyewitness on direct examina- 
tion that his decision to tell the police what he saw came 
after he had taken a polygraph test had a significant ca- 
pacity to prejudice the jury, and defendant’s motion for 
mistrial should have been granted. State v. Clark. App. 
Div. 430 
in the specific factual context presented here, where de- 
fendant’s confession was strongly corroborated by the de- 
tails of the crime, the defense presented no witnesses, and 
there is no showing how defendant was prejudiced by the 
admission of testimony during a pre-Hampton submission 
to the jury on the question of the voluntariness of the con 
fession implying that the results of the polygraph test ad 
ministered prior to defendant’s confession was unfavorable 
to him, the admission of such testimony was not plain 
error. State v. Melvin. Supreme Ct 478 
A witness should not be permitted to read the list oi 
questions given during a polygraph examination preceding 
a confession since such testimony raises improper in- 
ferences about the results of the examination. State v 
Melvin. Supreme Ct. 478 














PRISON 

The denial to a prisoner who is a Jehovah's Witness of 
regular weekend releases to further practice his faith is a 
justifiable restraint imposed by the Siate on his freedom 
to exercise his religious beliefs and is a permissible in- 
fringement upon his First Amendment rights. State v. 
Richarcson. Law Div. 785 
What Works? Questions And Answers About Prison Re- 

8 


orm, by Robert Martinson 





a) 


PRIVILEGE 

The privilege under the ‘‘Marriage Counselling Act’ ap 
plies to all persons lawfully engaged in 
ing pursuant to the Act, even thou on 
licensed marriage counselors. Wichansky v. Wichansky 


marriage counse} 


such persons are not 








Chan. Div 34 
A + } ! + bY : 
\ psi chologist is privueged trom testifying in a matri 


monial action as to communications made to him by the 
parties during the course of marriage counseling. Wichan 
sky v. Wichansky. Chan. Div. 34 

Chere can be a able basis for the legislative dis- 
tinction between sician treating a disease, and a 
psychologist or a marriage counselor endeavoring to rec 
oncile embittered spouses, that the privileges extended to 
the latter are not subject to compelled disclosure in a 
waiver situation. Kerr v. Kerr. App. Div. 712 








PRODUCT LIABILITY 
the jury finds for the plaintiff on a breach of warranty 
nt, the question of the propriety of submitting the issue 
of strict liability is moot. Collins v. Uniroyal, Inc. App 
Div 153 
A defect in the goods is not necessary for a cause of 
action based on an express warranty, although it would be 
necessary for one based on an implied warranty. Collins \ 
Uniroyal, Inc. Supreme Ct 153 
A clause in an express warranty limiting a manufac- 
turer’s liability for personal injury to a refund of the price 
of the tire is unconscionable. Collins v. Uniroyal, Inc 
Supreme Ct. i 153 
It is not error for the trial court to excise the portion of 
an express warranty which limits liability in the case of 
personal injury to replacement of the tire, since the UCC 
makes prima facie unconscionable any limitation of liabil- 
ity for personal injuries from the use of a consumer good. 
Collins. v. Uniroyal, Inc. App. Div. 153 
No legal duty rests upon a publisher, who in good faith 
accepts paid advertisements, to investigate and test the ad- 
vertised product unless it undertakes to guarantee, warrant 
or endorse the product. Yuhas et al v. Mudge et al. App 
Div 662 





R. 4:42-11(b), providing for prejudgment interest, ap 
plies to a personal injury recovery in a products liability 
case notwithstanding the jury verdict was expressly) 
on breach of express warranty and not on strict liz 
tort. Collins v. Uniroyal, Inc. Law Div +6: 

Where the issue in a motion for summary judgment by a 
defendant in a civil suit for assault and battery against his 
third party insurer involves the policy exclusion of an 
alleged intentional injury, the problem cannot be resolved 
by a simple inspection of the complaint but is dependem 
upon the actual facts; here, a plenary hearing is required 
Raday et al v. Bd. of Education of Manville et al, ete 


4 


\pp Div. 974 














PROSECUTORS 
The Supreme Court And The Grand Jury—Increased Re 
sponsibility For The Prosecutor, by Leonard N. Arnold 121 
Prosecutor’s comments in summation in rape case held 
not to have been so inflammatory as to deny defendant a 
fair trial. State v. Tirone. Supreme Ct 155 
\ conviction will not be reversed because of the prosecu- 
tor’s improper remarks in summation and improper trial 
conduct, where a review of the entire record indicates that 
the jury was not misled and the defendant’s right to a fai 
trial was not prejudiced. [Three justices, dissenting, con 
cluded that the majority’s toleration of the prosecutorial 
misconduct was neither appropriate to the excesses in this 
case nor a deterrent to similar conduct by other prosecutors 
in future cases.| State v. DiPaglia. Supreme Ct 138 
A promise of Jeniency or agreement of testimonial im 
munity is not equated with the Prosecutor’s work product 
and is not prohibited by R. 3:13-3(¢). State v. Satkin et al 
App. Div 344 
-rosecutor’s remarks in summation that defendant’s 
counsel ‘‘tells his man what to say and how to say it” is 
clearly improper, but where court promptly struck, and 
prosecutor apologized, any resulting prejudice was elimi- 
nated. State v. Perry. App. Div 440 





Where the issue of police corruption and its potential in 
dealing with disadvantaged lawbreakers was squarely 
presented during the trial, the prosecutor should be per- 
mitted, within reasonable limitations, to observe the serious 
social consequences of the crime charged. State v. Perry. 
Supreme Ct. . 440 

Prosecutor’s statement to the effect that defendant could 
have come forward if he were innocent, but he was guilty 
since he failed to clear himself by appearing before the 
Grand Jury, was tantamount to a denial of defendant’s 
right to remain silent and was plain error. State v. Spano. 
Supreme Ct. 479 

Since repeated judicial warnings against prosecutorial 
excesses tending to vitiate a defendant’s right to a fair 
trial have not sufficed to curb unfair tactics, further and 
more severe action may be necessary. State v. Spano. Su 
preme Ct. 479 

A prosecutor’s function is to see that justice is done; 
prosecutorial excesses will not be tolerated, as when a 
prosecutor limits his cross-examination to a review of 
defendant’s admitted criminal record and unduly harps on 
this record on summation. State v. Johnson. Supreme 
Ct. 618 

Held, on facts, the Law Division should have granted the 
prosecutor’s motion to dismiss a complaint of a violation o 
the election laws and should not have directed that the 
matter be presented to the grand jury. In re Ringwood Fact 
Finding Committee. Supreme Ct. 729 

The prosecutor has broad discretion, but limiting pro 
visions with respect to his authority are well within the 
law-making powers constitutionally vested in the Legisla- 
ture. In re Investigation Regarding Ringwood Fact Finding 
Committee re Violation of N.J.S.A. 19:34-38.1. Supreme 
Ct 729 

N.J.S.A. 19:34-63 gives explicit authority to the court to 
grant or deny a prosecutor’s motion to dismiss an election 
law complaint and, by necessary implication, vests the 
court with the correlative power to require the presentation 
of the matter to the grand jury. In re Ringwood Fact Find 
ing Committee. Supreme Ct 729 





PUBLIC ACCOMMODATIONS 
\ Little League program is a 
modation”’ as defined in the Law Against Discrimination 
and is not exempt from prohibition against sex discrimina 
tional Organization for Women et al v. Little 


seague Baseball, Inc. App. Div 342 


‘place of public accom 








PUBLIC AUTHORITIES 


Where municipality expressly reserved the right to waive 
insubstantial irregularities in the submission of bids, mu- 
nicipality could award a public works contract to the ! 
bidder who, in lieu of accompanying his bid with the ten 
percent certified check required by the published notice 
and instructions to bidders, submitted a bid bond in the 
penal sum of the required amount. River Vale v. Longo 
Construction Co., Inc. et al. Law Div. 318 

Where the ordinance granting a water company franchise 
reserved to the municipality an option to acquire the com 
pany’s assets, the right to exercise that option passed by 
statute to the municipal authority created pursuant to N J 
S.A. 40:14B-1 et seq. Lakewood Twp. Municipal Utilities 
Authority et al v. South Lakewood Water Co. App. Div. 65% 

The Hackensack Meadowlands Development Commis 
sion has jurisdiction to regulate construction of an addi 
tion to a sewage plant owned and operated within the 
Meadowlands District by the Bergen County Sewer Au 
thority; the Authority must comply with the conditions 
imposed in the building permit and zoning certificate issued 
by the Commission. Bergen County Sewer Authority 
Hackensack Meadowlands Development Commission. Law 
Div 727 

Since the Solid Waste Management Authorities Law con 
tains no provision for the dissolution of an authority, once 
a municipality has created a Solid Waste Management Au 
thority it has no power to abolish the authority by repeate: 
ordinance. Ringwood Solid Waste Management Authority 
v. Borough of Ringwood et al. Law Div. 998 


owesti 








PUBLIC EMPLOYEES 
The action of the Board of Higher Education in a 
a resolution usin 


; 
ic ' hy 1 wWIllO yr Puy t 
basis for the budget funding requests for Rutgers 


a different student-faculty ratio 


sity and other State Colleges did not require comp 








with the procedures of the Administrative Procedurc 

or prior collective negotiations with faculty representative 

Rutgers Council of the American Association of Universit 

Professors v. The New Jersey Board of Higher Educetion 

App. Div sf 
The cetermination of the extent to which, if at all, the 

employment of court personnel should continue bey is 





70 is to be made by the judiciary rather than by the ] 
of Freeh s. For purposes of N.J.S.A. 43:15A-47(b he 


“employer” of the clerk of the county dist 








presiding judge trict court, subject to the per 
Judge and the Chief Ji 
nt of John Brennan 
ations that the best interest 








vision of the A 
Termination of 
PERC determi 
and its employees would be served by a representational 
substantially all professional employee 


of the State rather than by the many separate units whit 











unit) comprising 


would presumably ensue from the acceptance of 1 





olely on distinct professional identity will not 

In the Matter of the State of N.J. and Prof 

Dept. of Educ. Supreme Ct 170 
In determining an appropriate negotiating unit by PERC 

what is called for under the statute is due regard for, no 





exclusive reliance upon, the community of interest of the 





employees concerned In the Ma of the State of N.J } 
Prof. Ass'n of N.J. Dept. of Educ. et al. Supreme Ct 170 
Pension commissioners are under a statutory duty to 
determine the eligibility of an employee and may not pc 
mit the commission’s physician to be the sole judge as to 
eligibility for disability pensions. State v. Deegan. App 
Div 170 


County welfare boards as public employers have the duty 
negotiating in good faith with representatives of their 


of 
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employees concerning matters which directly affect the 
work and welfare of those employees. Communications 
Workers of America v. Union County Welfare Bd. et al. 
App. Div. 239 
The statutory power of county welfare boards to fix and 
determine the salaries of its employees is subject to the 
statutory authority granted to the Commissioner of the 
Department of Institutions and Agencies. Communications 
Workers of America v. Union Cty. Welfare Bd. et al. App. 
Div. 230 
Employees of county welfare boards should not be de- 
prived of their rights to collective negotiation of their 
salaries because the Commissioner, although exercising 
control over such salaries, denies any obligation to negoti- 
ate, and the Commissioner must hold a hearing before the 
compensation schedules in the state plan become effective 
Communications Workers of America v. Union Cty. Welfare 
Bd. et al. App. Div. 230 
Dismissal of teacher by reason of intemperate and ven 
omous remarks in a speech attacking school superintendent 
and administration was fully supported by the record and 
not a deprivation of her First Amendment rights. Pietrunti 
v. Bd. of Ed. of Brick Township. App. Div. 409 
Neither the constitutional right of a teacher to speak 
freely on public issues nor the statutory right of schoo! 
employees to bargain collectively for their own welfare will 
override the basic obligation of an employee to an em- 
ployer. Pietrunti v. Bd. of Ed. of Brick Twp. App. Div. 409 
Seniority rights do not exist at common law. Fivehouse 
v. Passaic Valley Water Commission. App. Div. 414 
Statutes conferring seniority benefits must be strictly 
construed because they are in derogation of common law. 
Fivehouse v. Passaic Valley Water Commission. App. 
DIV. 414 
Employment by a water commission does not constitute 
employment by a department or position in municipal o1 
county government so as to make available the seniority 
benefits conferred by N.J.S.A. 40A:9-5. Fivehouse v. Pas- 
saic Valley Water Commission. App. Div. 414 
Agency shop clauses can not lawfully be included in an 
agreement negotiated between public employers and public 
employees. N.J. Turnpike Employees Union, Local 194 v. 
N.J. Turnpike Authority. Supreme Ct. 414 
The distinction between ‘‘collective bargaining,’ as un 
derstood in private employment, and ‘‘collective negotia- 
tion,’ the right reserved to those in the public service, is 
important to a proper understanding of the scope of the 
Employer-Employee Relations Aci. N.J. Turnpike Em 
ployees Union, Local 194 v. N.J. Turnpike Authority. Su 
preme Ct 414 
he fine line between questions of educational policy and 
those relating to conditions of employment has been left to 
the courts to draw on a case by case basis. Bd. of Ed. of 
West Orange v. West Orange Ed. Ass’n. Chan. Div. 459 
Items which are not predominantly educational policie 
and directly affect the financial and personal welfare of the 
teachers do not remain exclusively with the Board and are 
negotiable. Bd. of Ed. of West Orange v. West Orange Ed. 
Ass’n. Chan. Div 459 
A change in schedule that results in a heavier work load 
for department chairman is a negotiable conditien of em- 
ployment and should be arbitrated under the terms of the 
agreement between the Board of Education and the West 
Orange Educational Association. Bd. of Ed. of West Orange 
v. West Orange Ed. Ass’n. Chan. Div. 459 
clive Bargaining And Civil Service In New Jersey, 
Gross 021 
9:17B-1 et seq., which extends to persons 18 
years of age and older the basic civil and contractual rights 
heretofore applicable only to persons 21 years of age or 
older, including the right to apply for and be appointed to 














public employment, supercedes the statutory 21-year mini 
mum age requirement for policemen. New Jersey State 
Policemen’s Benevolent Ass’n of N.J., Inc. v. Morristown 
et al. Supreme Ct 539 


An extension of the work day of court personnel and the 
prosecutor’s staff for the purpose of implementing the 
Chief Justice’s directive extending court hours, together 
with the re of the counties to grant additional compen- 
sation, did not constitute “reductions without good cause” 
under N.J.S.A. 11:22-38, and hence Civil Service Commis 
sion could not compel additional compensation. Prosecu 
tor’s Detectives and Investi Ass'n of Essex Cty. et 





iuSa 





al v. Hudson Clty. Bd. of Chosen Freeholders et al. App. 
Div 758 

N.J.S.A. 43:15A-6 et seq. imposes the primary obligation 
© enroll employe n the Public Employees Retirement 
System on the employer through its Certifying Agent, but 

( ntinuir tatutory obligation on PERS to di 

eminate to Certifying Agents amendatory legislation con- 
cerning the retirement tem at the time of its enactment 
Krah v. New Jerse, Dept. of the Trea ury, PERS App 
Div 934 


nstituted by the Board of Higher Education 
ional restrictions on outside employment 
by Sti lege faculty should have been negotiated under 
the Employer-Employee Relations Act as judicially con 
1974, € 
123 sn of p College Faculties, Inc. et al v 
\.J. Bd. of Higher Education. Supreme Ct 1022 

An Outline Of Amendments To The Public Employment 
Relations Act 993 
iblic Employment Relations Act, Some Projected Cor 
Of Those Amendments, Francis X. Hayes 1002 


he remedy, where hours are increased, is for employee 


Guideline 





} + , 
embodyin 


trued and applied prior to its amendment by L 








organizations to collectively negotiate tie matter of pay 
ve Boards of Freeholders, under the 
felations Act. Prosecutor’s Detee 

tives gators Assn. of Essex Cty. et al v. The 
Hudson Cty. Bd. of Chosen Freeholders et al. App. Div. 758 
Guidelines instituted by the Board of Higher Education 
embodying additional restrictions on outside employment 
by State College faculty should have been negotiated un- 
der the Employer-Employee Relations Act as judicially 
construed and applied prior to its amendment by L. 1974, 










c. 123. Ass’n of N.J. State College Faculties, Inc. et al v. 
N.J. Bd. of Higher Education. Supreme Ct. 1022 
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PUBLIC OFFICIALS 
Legal fees incurred by municipal officers in defending 
an indictment alleging the corrupt use of a telephone credit 
card for personal calls are not reimbursable by the mu- 
nicipality. Township of Manalapan v. Loeb. Chan. Div. 87 
Public officials may be convicted of misconduct in office 
for failure to perform duties which are inherent in the 
very nature of the office even though such duties are not 
explicitly set forth in the statutes. State v. Deegan. App. 
Div. 170 
Defendant who was ; councilman- elect at the time certain 
criminal incidents were alleged to have occurred could not 
be charged with violating N.J.S.A. 2A:93-4 or N.J.S.A. 
2A:85-1 since at the time of the alleged incidents defendant 
had not yet taken oath of office. State v. Penta. Law Div. 320 
Where a public official unqualifiedly declares his inten- 
tion not to testify before a grand jury on matters relating 
to his office, there is no need to put specific, relevant ques- 
tions to him prior to the institution of removal proceedings 
pursuant to N.J.S.A. 2A:81-17.2al and 4. Kugler v. Tiller. 
App. Div. 395 
The refusal of a public official to testify does not justify 
his summary removal from office where there are factual 
issues as to whether he had been informed that the inquiry 
cencerned matters directly related to his office and as to 
whether he was advised of his rights and duties under the 
public employees statute. Kugler v. Tiller. App. Div. 395 
The provisicn for ‘‘use immunity” in the statute requir- 
ing public officials to testify eliminates the problem of self- 
incrimination. Kugler v. Tiller. App. Div. 395 
N.J.S.A. 2A:135-3 requires knowledge and intent, as op- 
posed to inadvertance or negligence, but it does not require 
a specific intent in the sense of consciousness of wrong- 
doing, or a purpose to violate the law, or a corrupt motive. 
State v. Hanly. App. Div. 399 
The inclusion of the phrase ‘“‘not lawfully or justly due’”’ 
in N.J.S.A. 2A:135-3 does not render the statute unconstitu- 
tionally vague. State v. Hanly. App. Div. 399 
Officials who fail to enforce Newark residence ordinance 
in the future may be subject to civil and criminal sanctions. 
Abrahams v. Civil Service Commission. Supreme Ct. 33 
A public official acts corruptly and is guilty of misconduct 
in office when he has an undisclosed interest in a venture 
which comes before the body of which he is a member, and 
he acts in favor of that interest through the office he holds 
State v. Furey. App. Div. 439 
N.J.S.A. 2A:93-6 was designed to broaden the common 
law offense of bribery to include the peddling of influence 
by a person in an ap parent position of access to a public 
official, and it is not necessary to a conviction that the 
person charged with giving or receiving the payment be a 
public official. State v. Ferro. App. Div. 523 
A public official or employee who receives a payment in 
connection with his duties is guilty of extortion under N.J. 
S.A. 2A:105-1 irrespective of his subjective belief in the law- 
ful character of his conduct. State v. Savoie. App. Div. 544 
Madison Township ordinance mandating full financial dis- 
closure by township officials is a proper exercise of munici- 
pal police power and not an impermissible intrusion on the 
right of privacy. Lehrhaupt et al v. Flynn et al. Chan. 
Div. 669 
Provision of ordinance mandating financial disclosure by 
township officials requiring disclosure of a spouse’s and 
minor children’s assets and liabilities held to be invalid and 
severable. Lehrhaupt et al v. Flynn et al. Chan. Div. — 669 
Omission of township clerk, deputy clerk, auditor, munici- 
pal judge and violations clerk of the municipal court from 
list of officials required by ordinance to make financial dis- 
closure was proper. Lehrhaupt et al v. Flynn et al. Chan. 
Div. 669 
The State may not exclude from consideration for ap- 
pointment to the Fish and Game Council a person otherwise 
qualified because he is not either a sportsman, farmer or 
commercial fisherman. The Humane Society of the U:S., 
N.J. Branch, Inc. et al v. N.J. State Fish and Game Coun- 
cil et al. Chan. Div. 687 
N.J.S.A. 13:1B-24 is an arbitrary, unreasonable and un- 
constitutional prescription of qualifications for appointment 
to the Fish and Game Council because it would exclude a 
person who is knowledgeable and interested in fish or game 
conservation simply because he is not a sportsman, farmer 
or commercial fisherman. The Humane Society of the U.S.., 
N.J. Branch, Inc. et al v. New Jersey State Fish and Game 
Council et al. Chan. Div. 687 
Decisions made in conceded good faith by public officials 
in the exercise of discretionary quasi-judicial functions do 
not afford a basis for imposing liability in damages. Pane- 
pinto et al v. Edmart, Inc. et al. App. Div. 710 


PUBLIC UTILITIES 
A tariff required by law to be filed by a telephone com- 
pany is not a mere contract but is the law and as such is 
binding upon subscribers whether the customer actually 
knows of the regulation or not. Essex Cty. Welfare Board 
v. N.J. Bell Tel. Co. App. Div. 171 
Telephone company would be in violation of N.J.S.A. 
48:3-1 prohibiting preferential rates if it granted a discount 
contrary = ge fixed and published tariffs. Essex Cty. Wel- 
fare Bd. v. N.J. Bell Tel. Co. App. Div. 171 
Tariff of telephone company was not discriminatory and 
did not violate N.J.S.A. 48:3-4 since telephone company 
treated all charitable customers alike in not extending the 
charitable discount to ~_— for new telephone services. 
Essex Cty. Welfare Bd. v. N.J. Bell Tel. Co. App. Div. 171 
The power granted to the PUC to regulate inspection of 
electrical construction work does not include the power to 
modify the existing power or authority of cities or coun- 
ties with respect to such inspections conferred upon them 
by the 1912 and 1962 licensing acts. In re cig og of Reg- 
ulations for Electrical Inspection Authorities. App. Div. 318 
Where a public utility with the power of eminent domain 
in good faith erroneously enters the lands of another prior 
to a required prepayment and preliminary administrative 
determination required by statute, an absolute bar of the 
exercise of the power should not be imposed if this in itself 
will be inimical to the public welfare. In Re Petition of 


A. T. and T. of N.J. for the Right to Exercise the Power of 
Eminent Domain. App. Div. 522 

The severe losses suffered by a bankrupt rail carrier does 
not justify the setting of permanent freight rates by the 
PUC without finding a rate base and a fair rate of return; 
the determination of an adequate rate base is fundamental 
in any rate proceeding. In re Proposed Increased Intrastate 
Industrial Sand Rates by the Central R.R. Co. of N.J. 
Supreme Ct. .. 910 

Notice to an adjacent property owner of a utility com- 
pany’s application to the PUC for permission to erect an 
electrical substation on the utility’s property is not re- 
quired by N.J.SA. 40:55-50; the failure to give notice is not 
a denial of due process. Krieger v. Jersey Central Power & 
Light Co. App. Div. 935 

The provisions of N.J.S.A. 40:55-50 requiring only notice 
to the municipality affected represent a reasonable exer- 
cise of legislative discretion. Krieger v. Jersey Central 
Power & Light Co. et al. App. Div. 935 


RAILROADS 

Di Michelo et al v. New York Central R.R. Co. et al. 
U.S.D.C. “| 

The severe losses suffered by a bankrupt rail carrier does 
not justify the setting of permanent freight rates by the 
PUC without finding a rate base and a fair rate of return; 
the determination of an adequate rate base is fundamental 
in any rate proceeding. In re Proposed Increased Intrastate 


Industrial Sand Rates by the Central R.R. Co. of N.J. 
Supreme Ct. 910 
REAL PROPERTY 

The value of real estate to which a corporation holds title, 


but which is beneficially owned by a partnership, should 
not be included in the corporation’s net worth for purposes 
of computing its liability under the New Jersey Corporation 
Business Tax. Sc ymerset Apartments, Inc. v. Director, Div. 
of Taxation. Div. of Tax Appeals 6 

A tax sale certificate does not operate to give the pur 
chaser thereof title to the land 


and does not divest the tax 
delinquent owners of their title but merely vests the pu 
chaser of the tax sale certificate with an inchoate r 
or interest and gives him the right to proceed to foreclose 
the equity of redemption pursuant to the established statu 
tory scheme. Gasoi ek v. Gruber et al. App. Div. 254 
The purchaser of a tax sale exetificate under a sale held 
inal to N.J.S.A. 54:5-114.1 et seq. acquires a far more 
jualified right than one ~ purchases a certificate at a 
aivehe sale under N.J.S.A. 54:5-113. Gasorek v. Gruber 
et al. App. Div. 254 
Vhere plaintiff took no steps to foreclose the e¢ 
demption, and more than 20 years had elapsed since she 
obtained the tax sale certificate, whatever rights plaintifi 
had by virtue of the tax sale certificate had expired pur 
suant to N:J.S.A. 54:5-79 and the certificate was void. Ga 
sorek v. Gruber et al. App. Div. 254 
Current principles of justice and fair dealing apply to 





equity of re 


real property transactions. Weintraub v. Krobatsch. Su- 
preme Ct. 273 
If a seller of real estate deliberately conceals or fails to 


dis sclose f facts known to the seller and unknown and unob- 
servable by the purchaser which are of sufficient material- 
ity as to affect the desirability or value of the property, the 
purchaser may rescind the transaction. Weintraub v. Kro- 
batsch. Supreme Ct. 273 

The deliberate concealment or nondisclosure by the seller 
of infestation of the premises by roaches would justify 
rescission of real estate contract where the infestation is 
so extensive as to be of significant materiality in the trans 


action. Weintraub v. Krobatsch. Supreme Ct. 273 
The purchaser of a bankrupt husband’s interest in the 


family residence owned by the husband and wife as tenants 
by the entirety becomes a tenant in common with wife for 
joint lives of the bankrupt and his wife and is entitled to a 
partition and sale only of the tenancy in common for the 
joint lives of the husband and wife, a sale which would not 
affect the wife’s right of survivorship. Silver Bay Homes \ 
Hermann. App. Div. 473 

The rule of Schulz v. Ziegler is binding on an intermedi 
ate appellate court, but it should be abandoned since it 
unjustifiably gives a purchaser of the husband’s interest 
greater rights than those which the husband possessed and 
unnecessarily authorizes the dispossession of the wife 
Silver Bay Homes v. Hermann. App. Div. 473 

A buyer is liable to the broker for his commission unless 
there is a valid, legally sufficient reason for nonperform- 
ance of the contract, 


and it was plain error for the trial 
judge to instruct the jury that they should consider what 
the ordinary, prudent, reasonable person would do in like 
circumstances. Atlas t/a Polwin and Mathias v. Silvan et 
al. App. Div. 502 
A broker who may not recover commissions from a selle1 
directly, by reason of the statute of frauds, may not accom 
plish the same result indirectly by a claim against the 
seller for wrongful interference with the broker’s reason- 
able expectancy of economic benefit. McCann et al v. Biss 
et al. Supreme Ct. 570 
Conduct of attorney, acting in behalf of a real estate 
broker, in preparing two real estate contracts to enable 
broker to make a profit without the knowledge of the seller 
or purchaser was highly unprofessional. In re Martin Blatt 
Supreme Ct. 662 
Query whether an attorney may ethically prepare a real 
estate contract in behalf of the broker when either the sel 
ler or purchaser does not have independent counsel In re 
Martin Blatt. Supreme Ct. 662 
When the State, which possesses all attributes of owner- 
ship of riparian lands subject to the public trust doctrine 
fixes a total purchase price for such lands, a sum deemed 
proper compensation for the use and occupancy of the 
property by the trespassing buyer is a proper ingredient 
of the purchase price. LeCompte v. Sullivan et al. Supreme 
i. 681 
One who has an option to purchase real estate does not 
have an interest in land and hence is not ex ney ag from 
liability by N.J.S.A. 54:5-18.5 and is not entitled to the re 
moval of a lien for a sanitary sewer assessment which was 
not shown in the assessment search. American Dream, Inc 
Township of Franklin. App. Div. 970 


REDEVELOPMENT 

A court cannot compel a redevelopment agency to initiate 
condemnation proceedings prior to a taking. Freeman v. 
Paterson Redevelopment Agency. Law Div. 559 

Action of redevelopment agency in discouraging a pro- 
spective tenant from renting does not constitute a “‘taking”’ 
which would compel condemnation where the property can 
be used for rental purposes. Freeman v. Paterson Rede- 
velopment Agency. Law Div. 559 


REFERENDA 

N.J.S.A. 40:69A-185, which requires the signatures of 25% 
of the registered voters for a referendum on a municipal 
ordinance, and N.J.S.A. 40A:9-165, which requires only 5%, 
may be construed in harmony by regarding the former as 
dealing with ordinances in general and the latter as the 
exception which deals specifically with salary ordinances. 
Lawrence et al v. Butcher et al. App. Div. 840 


RELEASES 

The settlement, compromise, or release by an employee 
of his statutory compensation benefits cannot es the 
rights of his dependents to their preg benefits. Brown 
v. General / Aniline & Film Corp. App. Div. 255 

A purported finding by the judge of compe nsation that the 
employee could not prove a compensable accident, made 
without factual or medical testimony, resulting in the dis- 
missal of the petition followed by a settlement paid by the 
employer in exchange for a release given by the employee, 
is against _, policy and a violation of N.J.S.A. 34: 15-22. 
Brown v. General Aniline & Film Corp. App. Div. 255 

General rule that release of a surety does not automatic- 
ally discharge a principal was not applicable where it 
would operate inequitably and where principal sought to 


avoid discharge by assenting surety’s release. Zerman 
Realty & Building Corp Westwood. Supreme Ct. 459 
REMOVAL 

Chesimard et al v. Kulthau. U.S.D.C 215 


REMOVAL FROM OFFICE 

Where a public official unqualifiedly declares his intention 
not to testify before a grand jury on matiers relating to his 
office, there is no need to put specific, relevant ques tions to 
him prior to the institution of removal procéedins suant 
to N.J.S.A. 2A:81-17.2a1 and Kugler v. Ti App. 
Div. 395 

The refusal of a "publi c official to testify does wie justify 
his summary removal from office where ‘there are factt 
issues as to whether he had been informed that the j inquiry 
concerned matters directly related to his office and as to 
whether he was advised of his rights and duties under the 
public employees statute. Kugler v. Tiller. App. Div 395 











RENT CONTROL 
A vested property right is protected by the Fourteenth 
Amendment, as distinguished from a contract right which 
is only executory in nature and may be impaired by legis- 
lation which is reasonably necessary for the protection of 
the public within the ambit of police power reserved to the 
legislature. Woodcliff Mgmt. et al v. Twp. of N. Bergen, 
et al. Law Div. 256 
‘he constitutionality of rent control regulations depend 
upon the existence of a housing emergency, which was here 
found to exist in Jersey City. Albigese t/a Dominion Enter- 
prises v. Jersey City et al. Law Div. 504 
If a single municipality is empowered by statute to adopt 
rent control legislation, the fac tual pattern for the determi- 
nation of the existence of a housing emergency must of 
necessity be measured by the conditions in that munici 
pality. Albigese t/a Dominion Enterprises v. Jersey City 
et al. Law Div. 504 
Since the Consumer Price Index is used so widely as a 
means of measuring requisite adjustments in various sec- 
tors of the society and economy, it is wholly reasonable for 
a governing body to resort to such an available statistic to 
measure the adjustment of rents in the landlord-tenant re- 
lationship. Albigese t/a Dominion Enterprises v. Jersey 
City et al. Law Div. 504 
An exercise of municipal legislative power requiring ini- 
tially to be enacted by ordinance, such as the imposition of 
rent controls, must be amended or enacted by the same 
means, and not by resolution. Albigese v. Jersey City, etc 
App. Div. 737 
Since the 1974 amendments to N.J.S.A. 2A:18-53 deal with 
and determine the subject of the housing emergency at the 
state level, the existence or non-existence of a local housing 
emergency cannot be made a fact issue in a challenge to the 
constitutionality of a municipal rent levelling ordinance. 
3arry Gardens et al v. City of Passaic et al. Law Div. 886 
Provisions of rent control ordinance setting percentage 
limitations on allowable increases based upon consume} 
price index, hardship and/or major capital improvements 
are not per se unlawful or unconstitutional. Leone Manage 
ment Corp. et al v. Bd. of Commissioners of the Town of 
West New York et al, etc. Law Div. 999 
Where a rent control ordinance permits a landlord to im- 
pose a tax surcharge for any annual increase in real estate 
taxes, a formula which fails to allocate among the tenants 
the tax increases applicable to common areas of the build- 
ing lacks a rational re and is invalid. Leone Manage 
ment Corp. et al v. Bd. of Commissioners of the Town of 
West New York et al, ete. Law Div. 999 


RESIDENCE 

An infant of divorced parents who resides with his 
natural mother during the week and with his natural father 
on week-ends is a resident of both households for purposes 
of insurance coverage under homeowne che liability policy. 
Miller v. U.S. Fidelity & Guaranty Co. App. Div 210 

A custody decree does not control the aati of resi- 
dence for purposes of a homeowner’s liability insurance 
policy. Miller v. U.S. Fidelity & Guaranty Co. App. Div. 210 

Newark ordinance requiring continued residence in the 
city as a condition of municipal employment is valid and 
not an unconstitutional restriction of the employee’s right 
to travel. Abrahams v. Civil Service Commission. Supreme 
Ct. 433 
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Residence, Cont’d 
Ordinance provision permitting residence outside the city 
under ‘‘special circumstances” is void for lack of adequate 
standards, but is severable from remainder of ordinance. 
Abrahams v. Civil Service Commission. Supreme Ct. 433 
Officials who fail to enforce Newark residence ordinance 
in the future may be subject to civil and criminal sanctions. 
Abrahams v. Civil Service Commission. Supreme Ct. 433 
A homeowner’s policy on one residence does not cover 
a loss sustained by a theft at another residence used only 
on weekends and not being so used at the time of the theft. 
Heuer v. N.J. Manufacturers Ins. Co. Essex Cty. Dist. 
Ct. BS 439 
Even though not physically present at the time, one must 
be actually using a residence as such in order to be “‘tem- 
porarily residing” therein for insurance coverage purposes. 
Heuer v. N.J. Manufacturers Ins. Co. Essex Cty. Dist. 
Ct. 439 
The provisions of N.J.S.A. 40A:14-9.1 to N.J.S.A. 40A:14- 
9.8, inclusive, and N.J.S.A. 40A:14-10.1 and 40A:14-13, as 
amended, are constitutional. The statutory provisions abol- 
ishing municipal residency requirements for firemen are 
retroactive, applying equally to all firemen without regard 
to the time of their appointment or promotion. Smith v. 
City of Newark, et al. Law Div. 537 


RESTRAINTS OF TRADE 

Whenever a manufacturer’s goodwill is damaged with- 
out any justification, in the absence of an equal or superior 
right, the owner thereof is entitled to relief, and deception 
of the consumer alone constitutes a sufficient basis for re- 
lief. Clairol Inc. v. Cosmetics Plus. Chan. Div. 803 

The two principles of protection of goodwill and unre- 
stricted alienation of personalty can be substantially ac- 
commodated by limiting restraints of trade to those which 
are fair and reasonable. Clairol Inc. v. Cosmetics Plus. 
Chan. Div. 803 


RIPARIAN LANDS 
A decision by the Commissioner of the Department of En- 
vironmental Protection approving the sum to be paid for 
riparian grants is a final decision from which an appeal 
may be taken as a matter of right. Le Compte v. State of 
N.J. App. Div. 602 
Applicant for riparian grants does not possess any rights 
to the riparian lands until title passes and does not possess 
a right to a hearing for such grants. Le Compte v. State of 
N.J. App. Div. 602 
The State is not estopped from reconsidering the price to 
be paid for riparian grants when the applicant has actual 
notice that the grants are not effective and the State has 
not conveyed title. Le Compte v. State of N.J. App. Div. 602 
The cost of a grant of riparian land should be evaluated 
on the basis of the fair market value of the property at the 
time of the conveyance whether or not improved. Le 
Compte v. State of N.J. App. Div. 602 
When the State, which possesses all attributes of owner- 
ship of riparian lands subject to the public trust doctrine, 
fixes a total purchase price for such lands, a sum deemed 
proper compensation for the use and occupancy of the 
property by the trespassing buyer is a proper ingredient of 
the purchase price. Le Compte v. Sullivan et al. Supreme 


Ct : 681 

RULES 
Rule Amendment—Emergent Matters 65 
New Rules And Amendments 153 
Rule Amendments 169 
Proposed Bankruptcy Rules 185 
New Rule Amendments 249 
Rules, Report of the Supreme Court’s Committee On 313 
Supreme Court Rule Amendments 497 
Rules, New 617 
Rules, Amendments to 657 


Where the imposition of consecutive rather than concur- 
rent sentences was manifestly excessive, grossly unfair 
and unjust to the defendant, R. 3:22-2(c) may be relaxed 
to permit modification of an excessive sentence on an ap- 
plication for post-conviction relief. State v. Clark. Supreme 
Ct. 7 664 

“Judgment of the appellate court”? under R. 3:21-10(a) 
encompasses judgments of both the Appellate Division and 
the Supreme Court, and there was no intention in its enact- 
ment to foreclose a defendant from making a motion to 
reduce his sentence following the affirmance of his convic- 
tion by the Supreme Court. State v. Tillman. Law Div. 783 

The intent of R. 3:21-10(a) was to provide a defendant 
with only one opportunity to be heard on a motion to reduce 
his sentence; in view of the anomalous situation created by 
its application together with R. 2:2-1(a), clarification and 
revision of R. 3:21-10(a) would appear to be in order. State 
v. Tillman. Law Div. 783 

The application of the rules must be the common oc- 
currence and relaxation the exception. Schweitzer v. Mac- 
Phee. App. Div. 818 


SALES 
Where an installment sales agreement did not provide for 
the right of either party to declare a breach of the whole 
contract on a breach of one part of it, the refusal of buyer 
to pay for the initial installment did not constitute a sub- 
stantial impairment of the contract under N.J.S.A. 12A:2- 
612. Gulf Chemical & Metal Corp. v. Sylvan Chemical Corp. 
App. Div. 139 
The Singer Company revolving charge account plan was 
neither unconscionable nor violative of the pre-1971 pro 
visions of New Jersey’s Retail Installment Sales Act. The 
Singer Company v. Gardner. Supreme Ct. 657 
The key distinction between an installment sale and a re- 
volving charge account depends upon the method of com- 
puting interest. The Singer Company v. Gardner. Supreme 
Ct. 3 657 
Where the minimum retail price agreement between 
manufacturer and retailer includes exemptions which are 
so vague and indefinite as to preclude a uniform program, 
the fair trade price list is unenforceable. General Electric 
Co. v. Arnco Electronics. Chan. Div. 774 
A good faith purchaser for value may enjoy the protec- 
tion of common law estoppel even though he is not entitled 
to invoke the protection of the ‘‘entrusting’’ provisions of 


N.J.S.A. 12A:2-403(2). Tumber v. Automation Design & 
Mfg. Corp. Law Div. 784 

Whenever a manufacturer’s goodwill is damaged without 
any justification, in the absence of an equal or superior 
right, the owner thereof is entitled to relief, and deception 
of the consumer alone constitutes a sufficient basis for re- 
lief. Clairol Inc. v. Cosmetics Plus. Chan. Div. 803 

Although a manufacturer may not exercise control over 
a product once it has yielded dominion, title and risk, the 
purchaser-retailer is under an obligation to disclose ma- 
terial facts, refrain from misrepresentations, fraud and 
deceit, and comply with all applicable statutes. Clairol Inc. 
v. Cosmetics Plus. Chan. Div. £03 

A claim for strict liability in tort may be maintained by a 
commercial processor and its landlord against the supplier 
of allegedly defective chlorine for property damage and 
business losses caused when moisture problems caused the 
chemicals to spontaneously ignite. Monsanto Co. v. Alden 
Leeds, Inc. et al. Law Div. 822 

General disclaimers in a contract for the sale of com- 
mercial materials may encompass claims for strict liabil- 
ity in tort so long as the court finds that enforcement of 
such disclaimers would not be unconscionable. Monsanto 
Co. v. Alden Leeds, Inc. et al. Law Div. 822 


SALES TAX 

Administrative regulation which purported to remove the 
exemption from sales tax for all sales at ten cents or less of 
‘carbonated beverages, hot drinks, sandwiches and other 
prepared foods,” is invalid. Automatic Merchandising 
Council of N.J. v. Glaser. App. Div. 343 

Exemption from New Jersey Sales and Use Tax of dyna- 
mite used for rock blasting in stone quarry affirmed on 
ground that blasting is a “‘refining process’’ within N.J.S.A 
54:32B-8(t). Ramac Explosives. Supreme Ct. 479 


SEALED INSTRUMENTS 

Where a promissory note contains in its body a statemen’ 
that the makers set their hands and seals to it, and a seal 
by way of a device is imprinted on it (here, the word 
‘‘Seal’’), it is a sealed instrument and the 16-year statute of 
limitations applies. Beneficial Finance Co. v. Dixon et al. 
County District Ct. 993 


SECURITIES 

A New Jersey Corporation, which sold its shares to 17 
individuals in a 12-month period where less than 10 of them 
were New Jersey residents, and which otherwise satisfied 
the conditions of N.J.S.A. 49:3-5(b)(9), was exempt from 
registering the securities under N.J.S.A. 49:3-60. In the 
Matter of Information Resources Corp. App. Div. 6 

An order suspending the registration of a broker for 
twenty days is excessive where the broker employed an 
agent who had failed to renew his registration, but the 
representative actually was eligible for such employment 
and the failure was not willful, and the sanction was not 
expressly found to be in the public interest. Mayflower Se- 
curities Co., Inc. v. Bureau of Securities. Supreme Ct. 6 

A penalty greater than a reprimand would be excessive 
on a charge that a broker failed to maintain records where 
the records actually were in existence and were not pro- 
duced because of a misunderstanding, in part produced by 
the Bureau’s failure to provide an adequate statement of 
the charges prior to hearing. Mayflower Securities Co., Inc. 


v. Bureau of Securities. Supreme Ct. 6 
Waldman v. Shearson et al. U.S.D.C. 123 
Ronson Corporation v. Liquifin et al. U.S.D.C. 175 


L.H.M., Inc. et al v. Jerry Lewis et al. U.S.D.C. (N.J.) 315 

New Jersey law provides for civil actions in connection 
with the sale of securities and liability attaches by opera 
tion of law to the sale by any person of any non-exempt 
unregistered security, even including those partners, cor 
porate officers, directors or employees who have minimal 
participation in the sale. Cola v. Terzano et al. Law Div. 622 


SECURITY AGREEMENTS 

Cross-collateral security agreements are not per se un- 
conscionable. The Singer Company v. Gardner. Supreme 
Ct. 657 
SENATE 

Senatorial Courtesy, by Stephen B. Wiley 65 
SENIOR CITIZENS COMMUNITIES 

Authorization of a senior citizen community as a land use 
regulation is not foreign to the municipal zoning authority, 
but an ordinance amendment limiting residence therein to 
persons 52 years of age or over is constitutionally impei 
missible. Shepard v. Woodland Twp. Committee et al 
Chan. Div. 559 
SEPARATION OF POWERS 

The prosecutor has broad discretion, but limiting pro 
visions with respect to his authority are well within the 
law-making powers constitutionally vested in the Legisla 
ture. In re Investigation Regarding Ringwood Fact Finding 
Committee re Violation of N.J.S.A. 19:34-38.1. Supreme 
Ct 729 

Where the legislative intant is plainly apparent and cleat 
ly expressed, the courts may not usurp the function of the 
legislative branch under the guise of statutory construction 
or public policy. Ayres et al v. Dauchert et al. App. Div. 970 

A court cannot restrain a governing body from meeting 
and passing an ordinance even though the ordinance may 
ultimately be declared invalid. Ringwood Solid Waste Man 
agement Authority v. Borough of Ringwood et al. Law 
Div. 998 


SET-OFF 

It is only the portion of the previous settlement that was 
based upon the wrongful death action here that can be 
credited against the wrongful death action award; this 
crediting is done on the thesis that there should be but a 
single recovery for compensatory damages in a wrongful 
death action regardless of the circumstances of the de 


cedent’s demise. Weiman et al v. Ippolito. App. Div 818 





SETTLEMENTS 
The settlement, compromise, or release by an employee 
of his statutory compensation benefits cannot bar the rights 
of his dependents to their statutory benefits. Brown 
General Aniline & Film Corp. App. Div. 255 
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In defending an insured, where the company has full 
control of trial and settlement and there is danger that an 
award may exceed the limits of the policy, the company 
must weigh the conflicting interests by making its decision 
to settle or go to trial as if it had full coverage for what- 
ever verdict may be recovered. Rova Farms Resort, Inc. 
v. Investors Insurance Co. of America. Supreme Ct. . 705 

An insurer, having contractually restricted the indepen- 
dent negotiating power of its insured, has a positive fiduci- 
ary duty to take the initiative and attempt to negotiate a 
settlement within the policy coverage. Rova Farms Resort, 
Inc. v. Investors Insurance Co. of America. Supreme Ct. 705 

Query whether an insurer, where it chooses not to offer 
the limits of coverage, should not bear the unhappy finan- 
cial result of that unilateral decision, since it alone profits 
from the opposite result of the gamble. Rova Farms Resort, 
Inc. v. Investors Insurance Co. of America. Supreme Ct. 705 

An insurer has an affirmative duty to negotiate in an at- 
tempt to bring the demand within policy limits or within 
an amount that can be realized by a combination of the 
policy limit and what the insured is willing and able to 
contribute. Yeomans v. Allstate Ins. Co. App. Div. 777 

Where an insured establishes bad faith on the part of the 
insurer, a prima facie case of damages for the difference 
between the policy limit and the excess verdict has also 
been shown; it is then up to the insurer to demonstrate that 
settlement could not have been achieved within the policy 
limit plus any amount the insured would have been able 
and willing to contribute. Yeomans v. Allstate Ins. Co. 
App. Div. 777 

It is only the portion of the previous settlement that was 
based upon the wrongful death action here that can be 
credited against the wrongful death action award; this 
crediting is done on the thesis that there should be but a 
single recovery for compensatory damages in a wrongful 
death action regardless of the circumstances of the de- 
cedent’s demise. Weiman et al v. Ippolito. App. Div. 818 

Where there is a possibility that an attorney will be 
needed as a trial witness, the spirit, if not the letter, of 
DR 5-101(B) and DR 5-102(A) make it preferable for him 
to refrain from active participation in the settlement nego- 
tiations. Honeywell et al v. Bubb et al. App. Div. 838 

In view of the strong policy favoring the settlement of 
controversies, the refusal to enforce a settlement should not 
obtain because of a possible infraction of DR 5-101(B) and 
DR 5-102(A) where, as here, there is no basis for conclud- 
ing that the attorney’s conduct had an adverse impact on 
the settlement. Honeywell et al v. Bubb et al. App. Div. 838 


SEWERAGE RATES 

A municipally owned sewer utility may reasonably fix 
the same dwelling-unit sewerage use charge for all single- 
family occupancy units independent of the sewerage flows 
in different categories of housing since all that is required 
is classification of rates on a basis free from patent un- 
reasonableness. Piscataway Apartment Ass’n v. Twp. of 
Piscataway. Supreme Ct. 1022 

Variations as between individual property owners with 
respect to what they paid to make connection with the exist- 
ing municipal sewer system are not mandatory factors in a 
municipal rate plan. Piscataway Apartment Ass’n v. Twp. 
of Piscataway. Supreme Ct. 1022 


SHORT-WAVE RADIOS 

N.J.S.A. 2A:127-4, which makes the possession in an auto- 
mobile of a short-wave radio receiver operating on fre- 
quencies assigned for fire, police or other governmental 
use a misdemeanor, is not unconstitutional on its face, nor 
does it deny equal protection of the laws, violate a de- 
fendant’s right of freedom of speech, or unlawfully delegate 
authority. State v. Smith. Law Div. 944 


SOCIAL SECURITY 
Wiesenfeld v. Secretary of Health, Education and Wel- 
fare. U.S. Dist. Ct. 39 


SOVEREIGN IMMUNITY 
For municipal tort liability, the question is whether or 
not the municipality is under a duty to act rather than 
discretionary action or basic governmental policy decision 
If a duty exists, then the municipality will be held to the 
standard of reasonable care under the circumstances. 
Jackson v. Heyman. Law Div 51 
N.J.S.A. 52:4A-1, extending the bar on actions against the 
State in tort following the Willis decision pending enact 
ment of the New Jersey Tort Claims Act, was interim legis 
lation rather than merely a moratorium. Perillo v. Dreher. 
App. Div 122 
N.J.S.A. 52:4A-1, temporarily reinstating governmental 
tort immunity, and N.J.S.A. 59:1-1, providing for prospec 
tive application of the Act to claims accruing on and after 
July 1, 1972, are not unconstitutional. Perillo v. Dreher. 
App. Div 122 
Since the Attorney General rather than the Legislature 
has control over litigation arising under the Tort Claims 
Act, a purported ‘‘waiver’’ of sovereign immunity by a 
legislative staff member is not binding on the State. Peril 
lo v. Dreher. App. Div 122 
Police, and consequently their municipal employers, 
may be held liable for accidents proximately resulting 
from the negligent signalling of traffic. Logan v. Twp. of 
North Brunswick et al. App. Div. 638 
The plaintiff’s failure to comply with the claim presenta 
tion requirements of N.J.S.A. 59:8-8 (N.J. Tort Claims Act) 
does not bar a non-public defendant from seeking contribu 
tion from a public entity as a joint tortfeasor. Markey v 
Skog. Law Div 640 
A municipality and its city engineer cannot be held liable 
as a matter of law for damages caused by the negligent 
installation of a new sewer system when the municipality 
did not plan or install the sewer system. Panepinto et al v 
Edmart, Inc. et al. App. Div 710 
Rutgers had the power to sue and be sued at the time the 
New Jersey Contractual Liability Act was enacted and is 
not subject to said Act. Frank Briscoe Co., Inc. v. Rutgers, 
The State University, ete. Law Div. 975 
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SPECIFIC PERFORMANCE 

Specific performance for the enforcement of a contract 
of sale of a condominium is not available to a vendor unless 
he will suffer an economic injury for which his damage 
remedy at law is inadequate or other equitable considera- 
tions require the granting of the relief. Centex Homes Corp. 
v. Boag et al. Chan. Div. 603 

Specific performance by way of reinstating tenured fac- 
ulty members is an appropriate remedy where termination 
was not based on any dissatisfaction with the services 
rendered, but ostensibly only by reason of financial exi- 
gencfy. American Ass’n of University Professors, Bloom- 
field College Chapter et al v. Bloomfield College et al. 
Chan. Div. 689 
STATE COMMISSION OF INVESTIGATION 

Where a witness refuses to testify before the State Com- 
nission of Investigation, after having been granted im- 
munity, and is cited for contempt by the court and com- 
mitted until such time as he purge himself of contempt, 
he has the burden of proving that his continued confinement 
had lost its coercive impact, and become punitive, by live 
testimony with opportunity for cross-examination. Catena 
v. Seidl. Supreme Ct. 958 

To deny the State Commission of Investigation the power 
to subpoena and question witnesses on the ground that some 
background information on organized crime activities re- 
ceived from oiher governmental agencies had its source in 
unauthorized electronic surveillance would completely frus 
trate the legislative object. Catena v. Seidl. Supreme Ct. 958 
STATE CONTR ACTS: 
ed only after a public peer omen 
the subject matter is the acquisition of re: eal pre 






















his exception is mate subject to the conditions that the 
State Treasurer give written approval and that it be in 
accordance with propriations made therefor. Lincoln 
Hwy. Realty Co. v. State of N.J. Chan. Div. 431) 

| ! a val by the State Treasurer pursuant 
to N.J.S.A. 1-8 not 1 State’s proposed 
acquisition opt rceable agreemen 
ex sul Ss ot merely a matte 
of m. I Re tate of New Jersey. 
Chan. Div 130 


STATUTE OF FRAUDS 
A broker who may not recover commissions f1 


ler directly, by reason of the statute 


mm a 








accomplish the same indirectly 
the seller for wrong! rence wi s rea 
sonable expectancy of nic benefit. 1 MeCa ann et al v 
Biss et al. Supreme Ct. 570 
STATUTE OF LIMIT ATIONS 

Where the bai of tute of limitations appears on 
the face of the con t, it m: y be asserted as a failure to 





state a claim uy on. whieh relief can be granted and is not 


waived by defendant ’s failure to plead it. Prickett v. Allard 
App. Div. 155 


The tolling provisions of N.J.S.A. 2A:14-22 permit a per- 
sonal injury action to be maintained against a non-resident 
corporation, not licensed to do business in New ; 
after the expiration of the two-year statute of limitations, 
N.J.S.A. 2A:14-2, as well as a non-resident individual, even 
though the defendant was amenable to service through the 
Director of Motor Vehicles under N.J.S.A. 39:7-2. Lackovic 
v. New England Paper Tube Co., Inc. et al. Law Div. . 383 

Although there is no statute of limitations explicitly cov- 
ering malpractice actions, since it is not an injury to the 
person, barred after two years by N.J.S.A. 2A:14-2, such an 
action comes under N. J. S.A. 2:14-1, the six-year statute of 
go mame Fuschetti v. Bierman. Law Div. 505 

Where N.J.S.A. 2A 141 1 provides that a cause of action 
for wro! ofa death may not be brought more than 10 years 
after construction of improvement to real property, con- 


Jersey 





tractor whose work on a portion of a highway was acceptel 
more than Nor years before the filing of a complaint is not 
liable for injury resulting from its negligence simply be- 
cause was he within ten years of the accident it pe: 
formec work on a different portion of the same highway 
Richards et al v. The Union Building and Construction 
Corp. et al. App. Div. 818 


Although N.J.S.A. 59:8-8 expressly extends the time limi- 
tations set forth therein for the giving of notice or the in- 
stitution of an action by an infant until he has become of 
age, and N.J.S.A. 2A:14-2.1 provides that the time period 
for the commencement of an action on a joined parental 
claim shall be coextensive with the limitation period applic 
able to the infant’s claim, a parental consequential claim 
under the Tort Claims Act is barred by a failure to give 
timely notice as required by N.J.S.A. 59:8-8. Rost et al v. 
Bd. of Education of Fairlawn et al. Law Div. 840 

Where complaint and answer were filed within the statu- 
tory period, the defendant’s motion to assert a counter- 
claim for personal injuries in a supplemental pleading filed 
after the statute of limitations has run on the counterclaim 
is denied. Giambuttista v. Bradlees, Inc. Law Div. 937 
sufficient evidence to go to the jury on the theories of negli 

Where a promissory note contains in its body a statement 
that the makers set their hands and seals to it, and a seal 
by way of a device is imprinted on it (here, the word 
“Seal’’), it is a sealed instrument and the 16-year statute of 
limitations applies. Beneficial Finance Co. v. Dixon et al. 
Dist. Ct. 993 


STATUTORY VIOLATIONS 

Providing the court is satisfied that a jury could reason- 
ably find proximate relation between a statutory violation 
and an accident, they should be charged that the violation, 
if found, should be given consideration, along with all the 
other relevant circumstances, in arriving at their ultimate 
determination regarding negligence; what probative 
weight, if any, they may wish to accord a violation is for 
the jury. Horbal v. McNeil. Supreme Ct. 1019 

Held, on facts, that the reference in the trial judges’ 
charge to the jury that a statutory violation might be the 
single basis for their predication of negligence cannot be 











to com- 
1019 


faulted; the judge is entitled, within limitations, 
ment on the evidence. Horbal v. McNeil. Supreme Ct. 


STOREKEEPERS 

The subject matter of a municipal ordinance prohibiting 
‘worldly employment or business” on certain holidays has 
been pre- — by } VJ. S.A. 36:1-2 and is therefore void. 
Borough of Paramus v. Martin Paint Stores. App. Div. 454 


STRICT LIABILITY 

The doctrine of strict liability in tort is inapplicable 
against a hospital and blood bank which supplied con- 
taminated blood that infected patient with serum hepatitis 
where the evidence established that the blood falls within 


the category of an ‘‘unavoidably unsafe product’”’ and thus 
was not ‘‘unreasonably”’ dangerous. Brody v. Overlook Hos- 
pital. App. Div. 314 


Where second-hand car dealers installed a carburetor, 
thus disengaging and reengaging the linkage mechanism 
between the carburetor and the accelerator pedal, in a car 
sold to buyer who was subsequently injured in an accident 
caused by some malfunction in that mechanism, there was 
sufficient evidence to go to the jury on the theories of negli- 
gence, strict liability in tort, express warranty and implied 
warranty of merchantibility. Realmuto v. Straub 
Inc. Supreme Ct. 622 

A used car dealer is subject to strict liability in tort with 
pect to a mishap resulting from any defective wo1 Kk, re- 
s or replacements he has done or made on the vehic! 








I 
n 
pe 





before the sale. Realmuto v. Straub Motors, Inc. St 
Ct ne 
A jury should be instructed that the manufacturer of a 


car, with a push-button gear selector system, that 
an innocent bystander should: be held strictly | 


if it found that the system possessed inherent 


truct 
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gers and was ‘“‘defective although faultlessly 

cause it was unreasot ably dangerous to place the produ 

in the hands of a user without a suitable warning, and that 

the manufacturer had breached a duty to warn. Kuhne 

et al v. Marlyn Manor, Inc. et al. Law Div. 782 
A claim for strict liability in tort may be maintained b 


a commercial processor and its landlord against the sur 
plier of allegedly defective chlorine for property dama 








and pusiness losses caused oisture problems ( 
the chemicals to spontaneously ignite. Monsanto Co. v 
den Leeds, Inc. et al. Law Div. 822 
General disclaimers in a contract for the sale of c¢ 
! ial materials may encompass claims for strict liabil 
ong the court finds that enforcement 
vould not cionable. Monsanto 
is, li al 4 
motion K the close of the evi 
ct liabil 1 tort case was properly 








1 plaintiff exclusively rel \ 
was caused by defective cam 
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where the tneory 
tnat automopile 


breaking and de 


upon w 
accident 
fendants’ 





that original cam was whole and unb the 
dent. Scanlon v. General Motors Corp. et al. Supreme (¢ 
In the absence of direct evidence that the defective con 


dition existed whil re the automobile was in defendanis’ con 
trol or ‘“‘other evid permitting an 
dangerous condition existed prior to sale, 
prove the defendants’ responsibility for the defect by ne« 
gating the other most likely possible causes of the accids 
Scanlon v. General Motors Corp. et al. Supreme Ct. 
SUBROGATION 

Subrogation of a carrier to the rights of a mortgagee pu 
suant to the standard mortgagee clause will not aa allowed 
where the policy was issued for the benefit of the owner 
well as the mortgagee. Allstate Ins. Co. v. Howard Savings 
Institution et al. Chan. Div. 155 

Where the State of New Jersey advanced money to the 
Medicaid Program on behalf of an infant plaintiff, who 
suffered injuries in an accident and who subsequently re 
ceived a judgment, the State has a right of subrogaticn, 
arnt however, te its pro rata share of the attorneys’ 
fees on the amount recovered. Hedgebeth et al v. Medford 
Law Div. 771 
SURETY 

A surety company on payment bonds furnished in connec- 
tion with the construction of public works housing projects 
must pay costs and reasonable attorney’s fees 
rs’ union in an action to collect on employer’s de 


‘ence that 


plaintiff n 


inte} 











a labore 





linquent contributions to the welfare and ension 1 
| 

Newark Laborers’ Pension-Welfare Funds v. Commercial 
Union Insurance Company. App. Div. 35 


A surety’s liability on its bonds must be at least coexten 
sive with the obligations imposed by the applicable statutes 
if the bonds are to have their intended effect. Newark La 
borers’ Pension-Welfare Funds Commercial Union In 
surance Company. App. Div. 33 

Where the general construction contract requires the con- 
tractor-principal to pay al! claims for labor and materials, 
and the surety bond is expressly integrated with the con 
tract and the bond is conditioned for the principal’s faithful 
performance of the contract, a subcontractor is entitled to 
recover for its unpaid claim as a third party beneficiary 
under the bond even though the bond contained no express 
provision for payment of unpaid claims of sub-cont ractors 
The Amelco Window Corp. v. Federal Insurance Company 
App. Div. 314 

General rule that release of a surety does not auto 
matically discharge a principal was not applicable wher: 
it would operate inequitably and where principal sought to 
avoid discharge by assenting surety’s release. Zerman 
Realty & Building Corp. v. Westwood. Supreme Ct 459 

Where municipality entered into settlement with de 
veloper’s surety with developer’s knowledge, and com- 
pleted work that had to be done, acceptance of the settle 
ment constituted complete satisfaction of the developer’ 
obligations under the bond. Zerman Realty & Building 
Corp. v. Westwocd. Supreme Ct 459 
TAPE RECORDINGS 

The use of a tape recording during defendant's cross 
examination of a conversation of an interview between de 


fendant and the prosecutor, taped without defendant’s 
knowledge, is not improper. State v. Garrigan. App. Div. 138 
Municipal Courts, Sound Recordings Ordered for 601 


Motors’ 





TAXES 

The value of rea] estate to which a corporation holds title, 
but which is beneficially owned by a partnership, should 
not be included in the corporation’s net worth for purposes 
of computing its liability under the New Jersey Corpora- 
tion Business Tax. Somerset Apartments, Inc. v. Director, 
Div. of Taxation. Div. of Tax Appeals. 6 

A youth director of a church is not an officiating clergy- 
man so that property he occupies is not entitled to exemp- 
tion as a parsonage under N.J.S.A. 54:4-3.6. Borough of 
Cresskill v. Northern Valley Evangelical Free Church. 
App. Div. ol 

If tax assessor fails to take moratorium ordinance into 
account in establishing true value of plaintiff’s property, 
plaintiff may have been damaged by any excess assess- 
ment and plaintiff has an avenue for redress through tax 
appeals. Cap pture Realty Corp. v. Bd. of Adj. of Elmwood 


Park et al. Law Div. 107 

Plaintiff was entitled to restitution from municipality fo: 

mistaken assessments without interest 94:5 
t 


and N.J.S.A 

114.6 was no bar to restitution where plaintiff obtained tax 

sale certificate at sale held pursuant to N.J.S.A. 54:5-113 

Gasorek v. Gruber et al. App. Div. 254 
Retail gasoline station owner is required to include fed 








eral and state excise taxes on gas soline in the computation 
of gross receipts for the purpi of the Unincory orated 
Business Tax Act, N.J.S.A. Bel et seq. Ferrara \ 
Director, Div. Taxation App . Div. 318 


ion by the Director of 
ludes real property and joint) 
ion of the deductible amount 
of executor mission reasonable regulation and 
not violative of any mandate 
Glaser. App. Div. 32 
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Administrative regulation which purported to remove the 
exem 1 from sales tax for all sales at ten cents or less 
-d beverages, hot drinks, san es al 
food is invalid. Automatic Mere han 
N.J. Glaser. App. Div. j 
the ratio between assessed value and cur 
year sales for county ec ization aes, all cur 
ales of F H.A. financed residential p1 rties should 
be included at the stated contract prices, except that 
prices shall be adjusted for those sales in which the taxing 
listrict establi he facet and the : amount 1 
ordinary chars the seller. C of T . 
er Co. Bd. of Taxatio pp. D 
» Tax d\ 
rry affirmed o 
vithin N.J \ 
nac Explo 
of a prope tax exemption under the ex- 
ic 2 l orga 10n N ued ‘ $ 









1971, 








to an iks Lodge which ; ci 
ned by an all-white membe1 lic la 
e 14 Amendment to the yn and 
cle I, Pars. 1 and 5, of the st constitt 1 
al v. Rutherford Lodge No. 547 of B.P.O.E. et al. Law 
Div 280 


fraternal 
tate ac- 


Amen 





order practic 






nt} 
sntn 


tion’? within the g 0 ) iment. 
Brunson et al v. erford ‘Lodge Number 547 of the 
B.P.O.E. et al. I 180) 
Federal Income Taxati yn Of Condominium Associations 
Some Fact And Fancy, by Andrew M. Kimmel 197 
In determining the net worth of a corporation for the 
rg “tee Business Tax Act, N.J.S.A. 54:10A-1 et seq., 





Taxation has the power to 
their listed market 


recognize an off-setting 


of the Division of 
securities at 
should 


th e Dire ‘tor 
value cogs 
rather than book —, but 


prices 








reserve for the ticipated capital gains tax and the 
‘“*blockage’”’ effect on the market value of the securities 
Motor Finance Corp. v. Director, Div. of Taxation. App 
Di 085 

The New Jersey Unincorporated Business s Tax, N.J.S.A. 
54:11B-1 et seg., is not applicable to an investment part- 
nership which passively receives income under a net leas 
of an office building and distributes the net income to the 
partners. Newark Building Association v. Director, Di- 


vision of Taxa 
A ; lor ra 
A jyuagme 
l 


has without 


tion. App. Div. 990 
nt for separate maintenance wherein a husband 
justification abandoned his wife and refuses to 
support her is in effect a money judgment determining the 
extent of the husband’s duty to support his wife and chil 
en; it is not a legal separation withi n the meaning of Sec 
tion 6013 a 2) of the Internal Revenue Code, and a court 
require the husband to file a joint federal income tax 
return with the wife. Weinkrantz v. Weinkrantz. App. 
Div 602 
The statutory intestate share payable to the surviving 
spouse which has qualif ied as a marital deduction in the 
assessment of the federal estate tax should be computed 
before deducting the assessed estate tax. In re Estate of 
Jerry M. Marks. Hudson County Ct. (Prob. Div.) 658 
The Division of Taxation properly 








ruled that a tax rate 
based upon a calculation of the total business personalty 
taxes assessed for the year 1963, rather than the taxes 
ictually collected, complied with the statutory formula 
mandated by N.J.S.A. 54:4-9 et seq. Federal Paper Board 
Co., Inc. v. Borough of Bogota. App. Div. 710 


Federal Tax Aspects Of asee Organizations, A Prac- 
tical Guide To, by Kenneth W. Levy 83: 


Under N.J.S.A. 54:4-5, which 
axing districts having a State or county 
ing in excess of two hundred acres of land, the term “‘oc- 
cupying”’ connotes actual governmental use; where large 
sections of the acreage are unused there is no right to a tax 
rebate. Borough of Paramus v. Capello et al. Supreme 
Ct. ; 910 

Where a rent control ordinance permits a landlord to 
impose a tax surcharge for any annual increase in real 

state taxes, a formula which fails to allocate among the 
recess the tax increases applicable to common areas of 
the building lacks a rational basis and is invalid. Leone 
Management Corp. et al v. Bd. of Commissioners of the 
Town of West New York et al, ete. Law Div. 999 


provides for tax rebates to 
institution occupy- 











TAX SALE CERTIFICATES 
Tax sale foreclosure action was properly dismissed 
where action was brought after expiration of twenty years 
from the date of the tax sale, although tax sale certificate 
purchaser had entered into actual possession before twenty 
year expiration. Provision of N.J.S.A. 54:5-79 tolling the 
twenty year limitation when purchaser enters into actual 
possession has been impliedly repealed. Grasso v. Deiter 
et al. App. Div. 155 
The assignee of a municipal tax sale certificate musi 
perfect title to the land by commencing an action to fore- 
close the equity of redemption within 20 years from the 
date of assignment. Prickett v. Allard. App. Div. 155 
The purchaser of a tax sale certificate under a sale held 
pursuant to N.J.S.A. 54:5-114.1 et seq. acquires a far more 
qualified right than one who purchases a certificate at a 
private sale under N.J.S.A. 54:5-113. Gasorek v. Gruber 
et al. App. Div. 254 
A tax sale certificate does not operate to give the pur- 
chaser thereof title to the land and does not divest the tax 
delinquent owners of their title but merely vests the pur 
chaser of the tax sale certificate with an inchoate right o 
interest and gives him the right to proceed to aceinan 
the equity of redemption pursuant to the established statu- 
tory scheme. Gasorek v. Gruber et al. App. Div. 254 
TEACHERS 
A male tenured teacher who underwent sex-reassignment 
surgery to change his external anatomy to that of a female 
can be dismissed from a public school system on the sole 
ground that his retention would result in potential emo- 
tional harm to the students. In re Paula Grossman. App. 
Div. 210 
Th ere is no irreconcil: able inconsistency in the Commis- 
sioner’s decision to order a teacher’s dismissal and, at the 
same time, to direct the local board to submit a disability 
retirement application in her behalf; the standards applied 
by the Commissioner and the pension fund trustees are not 
the same. In re Paula Grossman. App. Div. 210 
The 1971 amendment to N.J.S.A. 18:6-14, relating to the 
salary of a suspended teacher pending the determination 
of the charges by the Commissioner of Education, is to be 
applied retrospectively. In re Paula Grossman. App. Div. 210 
The Board of Higher Education has been legislatively 
vested with power to establish tenure guidelines which it 
considers educationally desirable so long as those guide- 
lines are reasonable and not contrary to any statutory pro- 
vision dealing with tenure. Assn. of N.J. State College Fac- 
ulties, Inc. v. Dungan. Supreme Ct. 289 
The Board of Higher E duc ation is not required to nego 
tiate concerning tenure guidelines with representatives of 
the faculty, but should voluntarily discuss such matters. 
Association of New Jersey State College Faculties, Inc. v 
Dungan. Supreme Ct. 289 
In the absence of proof of false statements knowingly and 
recklessly made, a teacher’s exercise of his right to D Speak 
on issues of public importance may not relay the basis for 
dismissal. Winston et al v. Bd. of Ed. of S. Plainfield et al. 
Supreme Ct. 393 
The teacher’s right to speak is not an absolute one bui 
may be limited for the protectio ¢ of the oo e’s legitimate 
interests. Winston et al v. Bd. of Ed. of S. Plainfield et al 
Supreme Ct. 393 
Dismissal of teacher by some of intemperate and ven 
omous remarks in a speech attacking school superint ‘endent 
and administration was fully supported by the record and 
ng a deprivation of her First Amendment rights. Pietrunti 
. Bd of Ed. of Brick Township. App. Div. 409 
Neither the constitutional right of a teacher to speak free- 
ly on public issues nor the statutory right of school em- 
ployees to bargain collectively for their own welfare will 
override the basic obligation of an employee to an em- 
ployer. Pietrunti v. Board of Ed. of Brick Township. App 
Div. 409 
Items which are not predominantly educational policies 
and directly affect the financial and personal welfare of 
the teachers do not remain exclusively with the Board and 
are negotiable. Bd. of Ed. of West Orange v. West Orange 
Ed. Ass’n. Chan. Div. 459 
The tenure system will not be at all impaired if a board 
of education is called on to respond to a nontenured teach 
er’s inquiry as to why she was not re-engaged for the forth- 
coming school year. Donaldson v. Bd. of Ed. of North Wild 
wood. Supreme Ct. 521 
A timely request for an informal appearance before a 
board of education by a nontenured teacher who has not 
been re-engaged should ordinarily be granted, even though 
no formal hearing is undertaken. Donaldson v. Board of 
Education of North Wildwood. Supreme Ct. 521 
If a teacher is not re-engaged, elemental fairness and jus 
tice suggest that, when she asks, she be told why. Donald 
son v. Bd. of Ed. of North Wildwood. Supreme Ct. 52 
The firing of tenured faculty members and the abrogation 
of tenure for others by a private college must be support 
able by proofs that the contract criteria for termination of 
tenure were satisfied in good faith. American Assn. of Uni 
versity Professors, Bloomfield College Chapter et al \ 








Bloomfield College et al. Chan. Div. 689 
The dismissal of tenured faculty members of a private 
college will be invalidated where the reasons of financial 


exigency given for disr iissal are shown to have been used 
as a subterfuge. American Assn. of University Professo1 
Bloomfield (¢ ‘oilege Chapter et al v. Bloomfield College et al 


Chan. Div. §36 
Specific performance by way of reinstating tenured fac 
ulty members is an appropriate remedy where termination 





was not based on any dissatisfaction with the services ren 
dered, but ostensibly only by reason of financial exigency 
American Ass’n of University Professors, Bloomfield Col 
lege Ct hapter et al v. Bloomfield College et al. Chan. Div. 689 
Gu elines instituted by the Board of Higher Education 
embody ing additional restrictions on outside employment 
by Staite College faculty should have been negotiated unde: 
the Employer-Employee Relations Act as judicially con 
strued and applied prior to its amendment by L. 1974, c 

Ass’n of N.J. State College Faculties, Inc. et al v. N.J 
3d. of Higher Education. Supreme Ct. 102 





TELEPHONES 


Telephone equipment, and the method of its use as a 
tracer, is sharply differentiable from such apparatus as 
breathalyzers, VASCAR, etc., which requires periodic in- 
spection or adjustment and specially trained operators, and 
specific proof that it was in proper working order need not 
be offered. State v. Vogt. App. Div. 959 

In a prosecution for making annoying telephone calls in 
violation of N.J.S.A. 2A:170-29 the State should produce the 
testimony of the individual, if ascertainable and available, 
who made the tracing equipment, or otherwise his respon- 
sible superior, to testify as to the procedure used and the 
qualifications of the operator. State v. Vogt. App. Div. 959 





TENANCY BY THE ENTIRETY 


The purchaser of a bankrupt husband’s interest in the 
family residence owned by the husband and wife as ten- 
ants by the entirety becomes a tenant in common with wife 
for joint lives of the bankrupt and his wife and is entitled 
to a partition and sale only of the tenancy in common for 
the joint lives of the husband and wife, a sale which would 
not affect the wife’s right of survivorship. Silver Bay 
Homes v. Hermann. App. Div. 73 

The rule of Schulz v. Ziegler is binding on an intermedi 
ate appellate court, but it should be abandoned since it un 
justifiably gives a purchaser of the husband’s interes! 
greater rights than those which the husband possessed and 
unnecessarily authorizes the dispossessien of the wife. Sil- 
ver Bay Homes v. Hermann. App. Div. 73 


THIRD PARTY RECOVERY 


Where an injured workman received compensation and 
later a third party medical malpractice recovery, the Di 
vision should take proofs to enable it to determine what 
part of the award for compensation was for the injury 
caused by the physician and to allow the employer a credit 
in that amount, less fees and expenses. Brum v. ITO 
App. Div. 35 

An employer is entitled to reimbursement from a third 
party recovery only from that portion of the recovery that 
is — to injuries for which workmen’s compensa- 
tion was paid. Brum v. ITO. App. Div. 35 

Where the third-party tort recovery in a workmen’s com 
pensation death case exceeds the employer’s compensation 
liability, N.J.S.A. 34:15-40(e) requires that the employer 
be assessed for his pro rata share of the attorney’s fee in 
the third-party recovery calculated on the benefit received 
by the employer, not exceeding one-third of the recovery 
Teller v. Major Sales, Inc. Suprenfe Ct 86 

Where an attorney’s fee of 28.14% was allowed and de 
ducted from the $75,000 settlement of the thir d party action 
and the wo km 1en’s compensation deat! liab lity of the em 
ployer was $30,238.50, the employer 1 
$30,238.50 to the dependenis by way o 
addition to the counsel fee allowed to their counsel for 
ervices in the Workmen’s Compensation Division. Teller 
v. Major Sales, Inc. Supreme Ct. 86 

In a third-party recovery, since the lienor has the prio 
right to payment, the lien exists on the first monies paid 
thus the lienor will pay the plaintiff's attorney the greate? 
of the percentages allowed by the fee schedule, but not ex 
ceeding one third, and the plaintiff’s fee obligation will 
begin after the lien is paid, at that point in the fee schedule 
where the lien stops and the plaint iff’s interest begins. Mc 
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nust pay 28.14 0} 
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Mullen v. Maryland Casualty Co. et al. App. Div. 394 

Since the Death Act only | permits one recovery, where 
third-party recovery was apportioned among plaintifi 
widow and her children, the ee schedule must be applied 
to the total amount received, no matter how many bene 
ficiaries share in it, and not to each separate fund. McMul! 
len v. Maryland Casualty Co., et al. App. Div. 394 


TORTS 


Liability To Trespasser, Licensee And Invitee 17 
Ignorance of the law does not excuse an injured person 
from the requirement of N.J.S.A. 59:8-8 that he file a notice 
with the public entity responsible for his injury within 90 
days of the incident. Lutz v. Semcer. Law Div 106 
Notice within 90 days is not required for a suit against 
public employee, as opposed to a subll lic entity. Lutz 
Semcer. Law Div 106 
N.J.S.A. 52:4A-1, extending the bar on actions against 
the State in tort following the Willis decision pending enac 
ment of the New Jersey Tort Claims Act, was interim le 




















lation rather than merely a moratorium. Perillo v. Drehe 
App Div 

N.J.S.A 52: 4A-1, temporarily reinstating governmen 
tort immunity, and N.J.S.A. 59:1-1, providing for prospec 
tive application of the Act to claims accruing on and at 
July 1, 1972 are not unconstitutional. Perillo v. Drehe 
App. Div 

Since the Attorney General rather than the Le iu 
has control over litigation arising under the Tort (¢ 
/ a purported ‘‘waiver 1 sovereign t 
legislative staff member is not binding on the S Pr 
V ner App Div 

New York law, parol evidence may be used to 

4S 1 a tort claim for money damages based uy 
ft audule nt promises and misrepresentations which induc 
the written contract, but damages are measured by t 
out of pocket” rule rather than by the ‘‘benefit of the b 
gain’ rule. Lipsit v. Leonard, etc. Supreme Ct o 
The doctrine of strict liability in tort inapplicable 
against a hospital and blood bank which supplied con 
taminated blood that infected patient wit um hepatit 
where the evidence established that the blood fall th 
the category of an ‘unavoidably unsafe product” and tl 
was not “‘unreasonably”’ dangerous. Brod} Overlook H 
pital. App. Div 314 
The provision of R. 4:42-11(b) that the court shall includ 
interest in the judgment in tort actions is mandatory, and 
the trial court has no discretion in the matter. Ford v. Gar 
vin et al. App. Div 320 
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A Practical Guide To Practicing Under The Federal Tort 
Claims Act, by James Bayard Smith 537 

A broker who may not recover commissions from a seller 
directly, by reason of the statute of frauds, may not ac- 
complish the same result indirectly by a claim against the 
seller for wrongful interference with the broker’s reason- 
able expectancy of economic benefit. McCann et al v. Biss 
et al. Supreme Ct. 570 

Where second-hand car dealer installed a carburetor, 
thus disengaging and reengaging the linkage mechanism 
between the carburetor and the accelerator pedal, in a car 
sold to buyer who was subsequently injured in an accident 
caused by some malfunction in that mechanism, there was 
sufficient evidence to go to the jury on the theories of neg 
ligence, strict liability in tort, express warranty and im 
plied warranty of merchantibility. Realmuto v. Straub 
Motors, Inc. Supreme Ct. 622 

A used car dealer is subject to strict liability in tort with 
respect to a mishap resulting from any defective work, 
repairs or replacements he has done or made on the vehicle 
before the s sale, Realmuto v. Straub Motors, Inc. Supreme 
Ct. : 622 

The plaintiff’s failure to comply with the claim presenta 
tion requirements of N.J.S.A. 59:8-8 (N.J. Tort Claims Act) 
does not bar a non-public defendant from seeking contribu- 
tion from a public entity as a joint tortfeasor. Markey v. 
Skog. Law Div. 640 

A defendant cannot be deprived of his inchoate right to 
seek contribution from a joint tortfeasor by reason of plain- 
tiff’s loss of his own right of direct action against the joint 
tortfeasor. Markey v. Skog. Law Div. 640 

In a negligence action based on the wrongful shooting of 
an individual by an off-duty policeman, the trial court er- 
roneously submitted to the jury the issue of the munici- 
pality’s liability on the theory of respondeat superior as 
well as primary negligence when there was no competent 
evidence or any reasonable inference therefrom that the 
off-duty policeman was within the scope of his employment 
at the time of the shooting. Corridon v. City of Bayonne et 


al. App. Div. 712 
Professional Liability: Reflections On Problems And 
Trends, by Richard E. Lerner 717 


A jury should be instructed that the manufacturer of a 
car, with a push-button gear selector system, that struck 
an innocent bystander should be held strictly liable in tort 
if it found that the system possessed inherent latent dan 
gers and was ‘‘defective,” although faultlessly made, he 
cause it was unreasonably dangerous to place the product 
in the hands of a user without a suitable warning, and that 
the manufacturer 9p" breached a duty to warn. Kuhner et 
al v. Marlyn Manor, Inc., et al. Law Div. 782 

Although N.J.S.A. 59:8-8 expressly extends the time limi 
tations set forth therein for the giving of notice or the in- 
stitution of an action by an infant until he has become of 
age, and N.J.S.A. 2A:14-2.1 provides that the time period 
for the commencement of an action on a joined parental 
claim shall be coextensive with the limitation period ap 
plicable to the infant’s claim, a parental consequential 
claim under the Tort Claims Act is barred by a failure to 
give timely notice as required by N.J.S.A. 59:8-8. Rost et 
v. Bd. of Education of Fairlawn et al. Law Div $40 


al 

Where a parent has given timely notice of his claim un 
der N.J.S.A. 59:8-8, under N.J.S.A. 2A:14-2.1 the period of 
time in which he may institute his action is the same as 
that which applied to the infant. Rost et al v. Bd. of Educa- 
tion of Fair Lawn et al. Law Div. $40 


If plaintiff sustains a fracture of the ribs in an automobile 
accident, she may maintain her suit under the no-fault 
statute regardless of the amount of medical expense; N.J 
S.A. 39:6A-8 mandates the creation of a tort exemption only 
upon the concurrence of both a soft tissue injury and med 








cal expense of less than $200 exclusive of hospital ex 
- nses, X-rays and other diagnostic medical expenses. 
Rugamer v. Thompson. Law Div 857 
Where the issue in a motion for summary judgment by a 
defendant in a civil suit for assault and battery against his 
third-party insurer involves the policy exclusion of an 
alleged intentional injury, the problem cannot be resolved 
by a simple inspection of the complaint but is dependent 
pon the actual facts; here, a plenary hearing is required 
Raday et al v. Bd. of Education of Manville et al, etc 
App. Div 97-4 
Where. a the v ifficient information in let 
te » aefendat police department and tax 
; ‘ rectly advised plaintiff 

) 0 vhich } jurk were SUS 

sa ; oper claim ainst the stated 
A f ( intial compliance with the 
OC ne i Cf lative purpose of the Tort 
( ni id Dambro v. Union County 
Park Comin’n et al, ete. Law Dis 998 


PRADEMARKS 





, | A { ( 1051 « q., preempted the 

d of conirol of federally registered trademarks. Mari 

lo \y Sheil Oil Compal i Dist. Ct. (N.J 65 

oY i give a service station ope 

‘ to lly registered trademark for 

e term, despite the fact that its lease and dealer 

eement are for a Cefinite term subject to termination 

by either partv on notice. are prohibited by the Supremacy) 

Clause « he Constitution conflicting with the federa 
Lar 1 Act. Marinelle Shell Oil Company. U.S. Di 

Ct. (NJ 65 

The de New Jersey Supreme Court in Shell 

Oil C 63 N.J. 402 (1973), is invalid and un 

enforce as it regulates the rights of owners of 


rademarks and the rights of their 
ie] Shell Oil Company. U.S. Dist. Ct. 
N.J 65 
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TRADING STAMPS 


A motor fuel retailer may not give out to a customer as 
a giveaway more than one trading stamp for every 10 cents 
worth of fuel purchased pursuant to N.J.S.A. 56:6-2(a) even 
though the receipt of the stamps is not conditioned on such 
purchase; Margetts rule followed. Glaser v. Downes, etc. 
App. Div. .. 50 


TRAFFIC 


An ordinance limiting the hours of parking on a street 
to enable a street-sweeping vehicle to function concerns 
traffic within the meaning of N.J.S.A. 39:4-8 and must be 
approved by the Commissioner of Transportation before it 
is valid and a violation thereof can result in a conviction. 
State v. Kligerman et al. Atlantic Cty. Ct. 587 


Police, and consequently their municipal employers, may 
be held liable for accidents proximately resulting from the 
negligent signalling of traffic. Logan v. Twp. of North 
Brunswick. App. Div. 638 


TRANSCRIPTS 


An indigent committed to a mental institution is entitled 
to a transcript of the proceedings which he is appealing, 
since a transcript is necessary for his appeal and his liberty 
is at stake; costs to be paid by the New Jersey Department 
of Institutions and Agencies. In re the Commitment of Wil- 
liam Minehan. Union Cty. Ct., Probate Div. 388 


TRUSTEES 


One of three executors and trustees of estate could em- 
ploy independent legal counsel for advice in connection with 
duties as co-fiduciary but such employment, in the first 
instance, would be solely at executor-trustee’s own expense. 
Estate of Kelley, Higgins et al v. American Nat’] Bank & 
Trust Co. of N.J. App. Div. 170 

Former members of labor union local who held, received 
and disbursed assets of the local following an order of con- 
solidation thereby became trustees of such assets for the 
membership of the local and are required to account there- 
for. Bruno v. Mundy. App. Div. 191 


UNEMPLOYMENT COMPENSATION 


Where job of Ohio resident required virtually constant 
interstate travel as merchandise manager for corporation 
which has its main office in New Jersey and operates 43 
discount retail stores in many states, none in New Jersey, 
his entitlement to New Jersey unemployment compensation 
requires a factual determination as to where he had his 
base of operations. Vale v. Gaylords National Corporation. 
App. Div. 257 

If a claimant moves from an area in which a job market 
exists to one in which there is a great deal of unemploy- 
ment, he is not available for work within the meaning of 
N.J.SA. 43:21-4(c), and, hence, is ineligible for unemploy- 
ment benefits. Vasquez v. Board of Review. App. Div. . 344 

Where rate of unemployment in Wildwood, New Jersey, 
was 6.8% when claimants left for Puerto Rico after being 
laid off from summer restaurant job, and rate of unemploy- 
ment in Puerto Rican labor areas where they sought work 
exceeded 19%, claimants were not entitled to unemploy- 
ment benefits since they were not “available for work.” 
Vasquez v. Board of Review. App. Div. 344 

Unempioyment compensation benefits received by the 
employee may not be offset against an employee’s award 
for his employer’s wrongful breach of an employment con 
tract. Sporn v. Celebrity, Inc. Law Div. 726 


UNIFORM COMMERCIAL CODE 


A bulk transferee must have actual knowledge of a debt 
of the transferor betore it can be required to pay same. 
Federal Ins. Co. v. Pipeco Steel Corp. App. Div. 54 

Where a bulk transferor leaves creditors off the list that 
it supplies to the transferee, the creditors do not receive 
notice of the sale, and the transferee does not otherwise 
have actual knowledge of the debts, the transferee is not 
liable therefor. Federal Ins. Co. v. Pipeco Stee] Corp. App. 
Div. 54 


Any negotiable instrument made payable to payees jointly 
and not in the alternative may be assigned, but not negoti- 
ated, without the endorsement of all payees. Phoenix As- 
surance Co. v. Davis et al. Law Div. 107 


The drawee on a draft is under no duty to check for forged 
or missing endorsements. Phoenix Assurance Co. v. Davis 
et al. Law Div. 107 

The initial collecting bank is responsible for checking 
endorsements on a draft so that the collection process will 
be speedy and efficient. Phoenix Assurance Co. v. Davis 
et al. Law Div. .. 107 


One with a claim against an initial collecting bank for 
endorsing and passing on a draft with a missing endorse- 
ment must so notify the bank within a reasonable time, or 
risk having its claim reduced to the extent that the bank 
could have recovered part of the claim against a payee had 
timely notice been given. Phoenix Assurance Co. v. Davis 
et al. Law Div. 107 


Where an installment sales agreement did not provide for 
the right of either party to declare a breach of the whole 
contract on a breach of one part of it, the refusal of buyer 
to pay for the initial installment did not constitute a sub- 
stantial impairment of the contract under N.J.S.A. 12A:2- 
612. Gulf Chemical & Metal Corp. v. Sylvan Chemical Corp. 
App. Div. i. 139 


A good faith purchaser for value may enjoy the protec- 
tion of common law estoppel even though he is not entitled 
to invoke the protection of the ‘‘entrusting” provisions of 
N.J.S.A. 12A:2-403(2). Tumber v. Automation Design & 
Mfg. Corp. Law Div. 784 


A claim for strict liability in tort may be maintained by 
a commercial processor and its landlord against the sup- 
plier of allegedly defective chlorine for property damage 
and business losses caused when moisture problems caused 
the chemicals to spontaneously ignite. Monsanto Co. v. Al- 
den Leeds, Inc. et al. Law Div. 822 


Under N.J.S.A. 12A:3-606 the failure to record a security 
instrument such as a mortgage discharges the guarantor 
to the extent that his right of subrogation to the collateral 
was diminished or his risk of loss was unreasonably in- 
creased; before a party may be deemed discharged he 
must show, not only that the holder’s conduct was unrea- 
sonable, but also that he suffered an actual and not a hypo- 
thetical loss attributable to the holder’s conduct. Lange- 
velt v. L.R.Z.H. Corp. et al. Chan. Div. 975 


UNINSURED MOTORISTS 


The owner of an uninsured vehicle which is damaged by 
another uninsured is entitled to payment out of the Un- 
satisfied Claims Fund as long as the owner was not oper- 
ating or riding in that uninsured vehicle when the damage 
occurred. Manzo v. Eddinfield. App. Div. 5] 

N.J.S. 17:28-1.1 does not prohibit insurers from offering 
uninsured motorist coverage containing provisions whicli 
preclude *‘stacking’’ of coverages under multiple policies. 
Beek v. Ohio Casualty Ins. Co. Chan. Div. 274 

Uninsured motorist coverage should place a person in- 
jured by an uninsured motorist in as good a position to 
recover damages to the extent of the coverage dollar 
amounts as he would obtain if he were involved with an in- 
sured motorist. State Farm Mutuai Auto Ins. Co. v. Toro. 
Law Div. - 367 

Towing and storage charges are included and recover- 
able under an uninsured motorist endorsement. State Farm 
Mutual Auto Ins. Co. v. Toro. Law Div. 367 

“Other insurance’ clauses in uninsured motorist cover- 
age endorsements are valid and not violative of public 
policy and will be enforced so as to preclude the stacking 
or pyramiding of this type of coverage. Hartford Ins. Co. v. 
Allstate Ins. Co. et al. App. Div. 14 

The legislative purpose in establishing the Fund was to 
provide a measure of relief to persons who sustain losses 
or injuries inflicted by financially irresponsible or un- 
identified drivers where such persons would otherwise be 
remediless. Hartford Ins. Co. v. Allstate Ins. Co. et al 
App. Div. = 414 

The legislative purpose in providing for the issuance of 
uninsured motorist coverage by insurance companies for 
such accidents and prohibiting persons having such cov- 
erage from proceeding against the Fund was to relieve the 
Fund of some financial burden. Hartford Ins. Co. v. Allstate 
Ins. Co. et al. App. Div. 414 


The statutes relating to uninsured motorist coverage do 
not require that the insurers provide unlimited coverage so 
that victims of such accidents could be made whole. Hart- 
ford Ins. Co. v. Allstate Ins. Co. et al. App. Div. 414 

An uninsured motorist endorsement provision requiring 
corroboration in ‘no contact hit-and-run accidents’ is not 
void as against public policy. Jones v. Heymann. App. 
Div. 415 

Where arbitrators deny coverage for a “no contact ac- 
cident” under the uninsured motorist endorsement of policy 
because of lack of corroboration of plaintiff’s testimony as 
required by the policy, plaintiff may proceed against the 
Unsatisfied Claim Fund under N.J.S.A. 39:6-78. Jones \v 
Heymann. App. Div. 415 

The arbitration provisions of an insurance contract would 
be frustrated if arbitration under an uninsured motorist 
endorsement were enjoined when a law suit arising out of 
the same occurrence was pending; all possibility of conflict- 
ing results in litigation cannot be eliminated. N.J. Manu- 
facturers Ins. Co. v. Haran. App. Div. 539 

A clause in an insurance policy that provides that any 
amount paid or payable under the medical payments 
coverage of the policy shall not also be paid under the 
uninsured motorist coverage is not contrary to the public 
policy or statutes of New Jersey. Silas v. Allstate Ins. Co 
App. Div. 665 


USURY 

Where the transactional source of the obligation by an 
individual guarantor to pay interest is the guarantee itself, 
and not the corporate debt guaranteed, interest over the 
statutory rate is not within the corporate exception and is 
usurious and uncollectable. Armin Corp. v. Kullman. Law 
Div. 430 

A provision for 20° attorney’s fees does not infect a guar 
antee with usury, since it is merely a charge for the rea- 
sonable expense of collection. Armin Corp. v. Kullman. 
Law Div. 430 


VARIANCE 


The decision of a zoning board not to exercise its discre- 
tionary power to grant a variance will not be set aside un- 
less unreasonable or arbitrary. Shell Oil Co. v. Zoning 
Board of Shrewsbury. App. Div. 231 

An applicant for a variance must show unusual hardship, 
which is more than simply proof that the use he proposes 
would be more profitable to him than one of the permitted 
uses. Shell Oil Co. v. Zoning Board of Shrewsbury. App. 
Div. Ff 231 

When an ordinance amendment changes use restrictions 
applicable to an area, and there had been a predominant 
utilization of the immediate area for the formerly per- 
mitted and now prohibited use, the amendment may be in- 
valid as arbitrary and unreasonable as applied to parcels 
which had not previously been so used, and the test of in- 
validity is whether the parcel’s value will be substantially 
depreciated and its marketability greatly impaired if the 
prohibited uses are not allowed. Obadash et al v. Mayor 
and Council of Dumont. Supreme Ct. 458 


A need for low and moderate income housing constitutes 
a special reason justifying a zoning variance under N.J. 
S.A. 40:55-39(d) for private multi-family housing. Brunetti 
v. Mayor and Council of the Township of Madison, et al. 
Law Div. 5: 823 


VASCAR 


The factor of potential margin for error in Vascar read- 
ings inherent in the mental and physical processes of the 
operator may well justify a court in declining to find guilt 
beyond reasonable doubt where the reading is relatively 
close to the legal speed limit. State v. Finkle. App. Div. 502 

There must in every case be satisfactory proof of the 
good working order of the particular Vascar instrument 
used and of the qualifications of the operator. State v. 
Finkle. App. Div. sis 502 

The reliability of Vascar meets the requirements for judi- 
cial notice of Evidence Rule 9(2)(d) and (e). State v. 
Finkle. App. Div. 502 

The evidence below supports the court’s determination 
of the reliability of Vascar in this case; for a decision on 
judicial notice of such reliability see State v. Finkle. State 
v. Salup. App. Div. 502 


VENUE 
The power to designate venue for the purpose of trial 
of a State grand jury indictment and to change the venue 
is vested exclusively in the State grand jury assignment 
judge; the county assignment judge has no power to enter- 
tain applications for such change of venue. N.J.S.A. 
2A:73A-1, et seq. State v. Mullen, etc. App. Div. 106 


WAGE AND HOUR LAW 


The Federal Fair Labor Standards Act does not preempt 
the area of overtime exemptions to taxicabs so that state 
regulation is not precluded. Yellow Cab Co. v. New Jersey. 
App. Div. 50 

Taxicab drivers are primarily service personnel whose 
function is driving, not selling, and therefore do not come 
vithin the definition of outside salesmen so as to be exempt 





from New Jersey’s Wage and Hour Law’s overtime pro- 
visions under N.J.S.A. 12:56-4.4. Yellow Cab Co. v. New 
Jersey. App. Div. 50 


The overtime exemption under New Jersey’s Wage and 
Hour Law given to motor buses, N.J.S.A. 34:11-56(a)(4) 
does not include taxicabs within its definition. Yellow Cah 
Co. v. New Jersey. App. Div. 50 

N.J.S.A. 34:11-56.25 (prevailing wage statute) is consti- 
tutional. Male v. Ernest Renda Contracting Co., et al. 
Supreme Ct. 122 


WARRANTY 


A defect in the goods is not necessary for a cause of 
action based on an express warranty, although it would be 
necessary for one based on an implied warranty. Collins 
v. Uniroyal, Inc. Supreme Ct. 153 

A clause in an express warranty limiting a manufac- 
turer’s liability for personal injury to a refund of the price 
of the tire is unconscionable. Collins v. Uniroyal, Inc. Su- 
preme Ct. 153 

If the jury finds for the plaintiff on a breach of warranty 
count, the question of the propriety of submitting the issue 
of strict liability is moot. Collins v. Uniroyal, Inc. App. 
Div. os 133 

It is not error for the trial court to exercise the portion 
of an express warranty which limits liability in the case of 
personal injury to replacement of the tire, since the UCC 
makes prima facie unconscionable any limitation of liabil- 
ity for personal injuries from the use of a consumer good. 
Collins v. Uniroyal, Inc. App. Div. 153 

Where second-hand car dealer installed a carburetor, 
thus disengaging and reengaging the linkage mechanism 
between the carburetor and the accelerator pedal, in a car 
sold to buyer who was subsequently injured in an accident 
caused by some malfunction in that mechanism, there was 
sufficient evidence to go to the jury on the theories of neg- 
ligence, strict liability in tort, express warranty and im- 
plied warranty of merchantibility. Realmuto v. Straub 
Motors, Inc. Supreme Ct. 622 

R. 4:42-11(b), providing for prejudgment interest, applics 
to a personal injury recovery in a products liability case 
notwithstanding the jury verdict was expressly based on 
breach of express warranty and not on strict liability in 
tort. Collins v. Uniroyal, Inc. Law Div. 863 


WATER 


Statutes regulating public water resources must be lib- 
erally construed to advance and achieve the policy of pro- 
tecting and promoting the general health, safety and wel- 
fare. Dept. of Health of N.J. v. No. Jersey Water Supply 
Com., et al. App. Div. 382 

Power of a statutorily created water commission to issue 
bonds to finance construction of needed facilities may be 
implied. Dept. of Health of New Jersey v. North Jersey 
Dist. Water Supply Comm’n. App. Div. 382 


When the state acts pursuant to the police power to pro- 
vide safe and adequate potable water supplies through the 
improvement of existing facilities, including new construc- 
tion, the consequences to others who are injured or dis- 
advantaged because of the resultant competition or obso- 
lescense of their existing facilities are not such as to re- 
quire compensation under the state or federal constitutions. 
Dept. of Health of N.J. v. No. Jersey Water Supply Com., 
et al. App. Div. 382 

North Jersey Water Commission has an implied power to 
provide for not only major repairs of existing plants but 
also to furnish additional facilities and improvements at 
the joint expense of the participating municipalities. Dept. 
of Health of N.J. v. No. Jersey Water Supply Com., et al. 
App. Div. ze 382 
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Water, Cont’d 


The statutorily created North Jersey Water Commission 
has the power to enter into contracts with the municipali- 
ties for obtaining new or additional water supplies and 
municipalities may be required to defray the construction 
and operating costs. Dept. of Health of N.J. v. No. Jersey 
Water Supply Com., et al. App. Div. 382 


The state’s overriding concern and obligation to safe- 
guard the public health encompasses a power, coupled with 
a correlative duty, to control and conserve the use of its 
water resources for the benefit of all of its inhabitants. 
Dept. of Health of N.J. v. No. Jersey Water Supply Com., 
et al. App. Div. 382 

Where the ordinance granting a water company fran- 
chise reserved to the municipality an option to acquire the 
company’s assets, the right to exercise that option passed 
by statute to the municipal authority created pursuant to 
N.J.S.A. 40:14B-1 et seq. Lakewood Twp. Municipal Utili- 
ties Authority et al v. South Lakewood Water Co. App. 
Div. ne 658 

The unqualified exercise of an option to acquire a water 
company’s assets creates a binding contract and renders 
the authority exercising the option liable to pay the pur- 
chase price. Lakewood Twp. Municipal Utilities Authority 
et al v. South Lakewood Water Co. App. Div. 658 

A decision of the water policy and supply council denying 
the request of a municipality for a waiver of a standard 
condition that the municipality read its water meters and 
bill users four times a year is a reasonable exercise of its 
statutory authority. Twp. of Wall v. Water Policy and Sup- 
ply Council, Div. of Water Resources, Dept. of Environ- 
mental Protection. App. Div. 68 

The Water Policy and Supply Council was established to 
create policies that would conserve the state’s water supply 
by transcending, when necessary, local ordinances and in- 
terests. Township of Wall v. Water Policy and Supply 
Council, Division of Water Resources, Department of En- 
vironmental Protection. App. Div. 589 


WELFARE 


The only procedure authorized by statute or regulation 
for the recovery of welfare payments resulting from fraud 
or wrongdoing is by criminal sanctions or the reduction 
or denial of future payments; the welfare board may not 
recover such overpayment in a civil action. Redding v. 
Burlington County Welfare Board. App. Div. 3! 

The per capita reduction of need and benefits when house- 
hold consists of both eligibles and non-eligibles can amount 
to no more than a rebuttable presumption that the non- 
eligibles are paying their share of the household expenses; 
hence that presumption may be rebutted by showing that 
the third person neither paid his own share of the house- 
hold expenses nor contributed anything to the eligibles 
Hausman v. Dept. of Institutions and Agencies. Supreme 
Ct. 105 

An innocent mistake by Welfare Board leading to state- 
ment that assistance had been applied for and check was 
in the mail did not estop Board from later denying bene- 
fits after it was determined that application had never been 
rade. Boyd v. Dept. of Institutions & Agencies, Division ot 
Public Welfare. App. Div. 110 

The Federal statute defining emergency assistance is not 
an attempt at exclusive definition for all situations under 
which emergency assistance may be provided. Boyd v. 
Dept. of Institutions & Agencies, Division of Public Wel- 
fare. App. Div. 119 

A county welfare board has the right and power to bring 
a civil action to recover overpayments in AFDC assistance 
except in those cases where the overpayment was the re 
sult of administrative error. Redding v. Burlington County 
Welfare Board. Supreme Ct. $65 


WILLS 


A child adopted after the execution of his parent’s will i 
to be treated as an ‘“‘after-born” child for the purposes of 
N.J.S.A. 3A:3-11 even though the child was born prior ‘9 
the making of the will. In re Estate of Irwin Markowitz, 
deceased. Essex Cty. Ct. Probate Div. 17 

A contingent bequest to ‘‘my children, me surviving”’ con 
stitutes sufficient mention or provision for after-adopted or 


after- I 





orn childr 
and avoid partial intestacy. In re: Estate of Irwin Marko 
witz, deceased. Essex Cty. Ct., Probate Div 17 


en to render N.J.S.A. 3A:3-11 inapplicable 


Neither testator’s direction that attorneys act as co 
r their agreement to so act pursu 


ant to that direction is binding upon executors. Estate of 
al v. American Nat’! Bank & Trust Co 


counsel for ¢ xecutors n¢ 





The term ‘‘free enjoyment” as used by testator is no 
ushable from the term ‘‘benefit, use or con 
N.J.S.A. 3A:25-10 with res 
! In re Estate of Basil Ciri, Deceased 
App. Div. 154 
Provision in testator’s will conditioning distribution to 
foreign beneficiaries on their ‘‘free enjoyment” of the b 
quests hsould be construed as referring to absence of gov 
ernmental restrictions prohibiting the beneficiaries’ receipt 
or use of the funds and not to the limited availability and 
‘ange of consumer goods in foreign country. In re Estaté 


sasil Ciri, Deceased. App 





pect to legacies to 
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Where an examination of the background of the testatr 
and the other provisions of her will show a clear probable 
intent to have her brother’s child and grandchildren, rather 
than her husband’s next of kin, receive the trust remainder 
after the death of her husband and brother, a gift-over to 
her brother’s child and grandchildren will be implied not 
withstanding that the will contained no provision for the 
contingency which occurred, namely, her brother surviving 
her husband. In the Matter of the Estate of Mary D. Havs, 
Deceased. Monmouth Cty. Ct 455 


The goal in will construction cases is to oscertain the 
testator’s probable intent; canons of construction and 
precedents in other situations have no controlling force. 
In the Matter of the Estate of Mary D. Hays, Deceased. 
Monmouth Cty. Ct. 555 

Any disqualification which may have existed because a 
legatee was an attesting witness to the will was removed 
as the result of the later execution of codicils to which he 


was not a witness. King v. Smith, etc. App. Div. 686 
WIRETAPS 
United States of America v. Falcone. U.S.D.C. 7 


Under R. 3:13-3(a) the state is required to permit inspec 
tion and copying by the defense, but it is not required to 
furnish complete transcripts, at the state’s expense, of 
taped conversations which are irrelevant, immaterial and 
nonincriminatory. State v. Russo et al. App. Div. 315 

Annual Wiretap Report 377 

To deny the State Commission of Investigation the power 
to subpoena and question witnesses on the ground that some 
background information on organized crime activities re- 
ceived from other governmental agencies had its source in 
unauthorized electronic surveillance would completely frus- 
trate the legislative object. Catena v. Seidl. Supreme Ct. 958 

Wiretapping, An Open Letter To Members of the N.J. 
Legislature Concerning, by Harvey Weissbard 978 


WITNESSES 
The use of a tape recording during defendant’s cross- 
examination of a conversation of an interview between de- 
fendant and the prosecutor, taped without defendant’s 
knowledge, is not improper. State v. Garrigan. App. Div. 138 
Where the trial was based on an indictment charging 
rape and assault with intent to commit rape, there was no 
abuse of discretion in refusing to permit cross-examina- 
tion of a detective to show that the municipal court com- 
plaint did not charge rape for the purpose of affecting the 
credibility of the detective in testifying that the victim 
claimed she had been raped. State v. Tirone. Supreme 
Ct. 155 
A witness who inculpates himself after invoking the priv- 
ilege and being forced to testify is protected as a matter 
of law against the use of such testimony in any later prose 
cution for false swearing or perjury regarding prior con 
flicting testimony. State v. Jamison. Supreme Ct. 294 
A witness before a grand jury may not make himself the 
final judge of whether he should submit to interrogation 
Kugler v. Tiller. App. Div. 395 
The purpose behind a grant of transactional immunity is 
to give complete freedom of mind to a witness, and to 
insure that he will completely disgorge himself of all de 
tails known to him concerning criminal activities about 
which he is asked, whether or not a participant in them 
State v. Kenny. App. Div. 4238 
Defense counsel should be permitted to show that a 
State’s witness, though not an accomplice, expected favor 
able treatment on his own indictment in exchange for his 
testimony against defendant. State v. Furey. App. Div. 439 
Statement by State’s only eyewitness on direct examina 
tion that his decision to tell the police what he saw cam¢ 
after he had taken a polygraph test had a significant ca- 
pacity to prejudice the jury, and defendant’s motion fo) 
mistrial should have been granted. State v. Clark. App 
Div 130 
Whether an out-of-court identification is so unnecessarily 
suggestive and conducive to irreparable mistaken identi 
fication as to deprive the defendant of due process of lav, 
depends on the totality of the circumstances surrounding 
it and what is tested in the preliminary inquiry as to ad 
missibility is whether the choice made by the witness repr¢ 
sents his own inde;,endent recollection. State v. Bono et a 
App. Div. 525 
The object of the provisions for prosecuting a recalcitrant 
witness for contempt is to compel the person to provide the 
needed testimony or evidence, not to punish for silence 
Catena v. Seidl. Supreme Ct. 570 
A fair and reasonable test for determining when com 
mitment has lost its coercive power, and therefore its le; 
justification, is whether there is no substantial likelihood 
that continued imprisonment would secure compliance 
from a witness who is in contempt for refusing to testify 
Catena v. Seidl. Supreme Ct 70) 


In civil contempt proceedings involving an adaman 
temnor, continued imprisonment may rea 
it becomes more punitive than coercive ) 
feats the purpose of the commitment. Catena v. Seid]. Su 


t 
preme Ct 570 





It is fundamentally unfair to permit the use of a pric 
conviction to impeach the credibility of a witness when 1] 
convicticn is on appeal. State v. Blue. App. Div 
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A timely motion to sequester witnesses ordinarily should 
be granted; where no sound reason is on the record 
denial constitutes error. State v. Green. App. Di f 
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Where a witness refuses to testify before the State Cor 
mission of Investigation. after having been granted 
munity, and is cited for contempt by the court and con 
mitted until such time as he purge himself of contempt, he 
has the burden of proving that his continued confine 
had lost its coercive impact, and become pur I 
testimony with opportunity for cross-examination. C 
V. we id] Supreme Ct 
If such a witness chooses to take the witn 1 
will in no way affect his fifth amendment right 
self-incrimination and he will be required to testify on! 
to whether there is a reasonable likelihood that continued 
incarceration will cause him to break his silence. Catena 
v. Seid]. Supreme Ct 953 


1974 Annual Index Page Twenty-Nine 
WORDS AND PHRASES 
In construing the non-owned automobile clause of a 
family automobile liability policy, the word ‘‘furnished’’ 
connotes some general right to use, something more than 
use with permission on recurring or isolated occasions. 
DiOrio v. N.J. Manufacturers Ins. Co., Inc. Supreme Ct. 3 
The phrase “arising out of’? in an automobile liability in- 
surance policy must be interpreted to cover circumstances 
where there is a substantial nexus between the injury and 
the use. Westchester Fire Ins. Co. v. Continental Ins. Co. 
App. Div. 3 
A child adopted after the execution of his parent’s will is 
to be treated as an ‘‘after-born” child for the purposes of 
N.J.S.A. 3A:3-11 even though the child was born prior to the 
making of the will. In re: Estate of Irwin Markowitz, de- 
ceased. Essex Cty. Ct., Probate Div. 17 
Probable cause is something more than a mere incrimi- 
nating inkling and less than absolute proof. State v. Mau- 
ghan. Bergen Cty. Ct. 50 
The word ‘“‘recommend” means ‘‘to counsel” and is not 
limited to a favorable recommendation. Whispering Waters, 
Inc. v. Zoning Board of the City of Salem. Law Div. 54 
Legal fraud or misrepresentation consists of a material 
representation of a presently existing or past fact, made 
with knowledge of its falsity, with the intention that the 
other party rely thereon, and he does so rely to his damage. 
In equitable fraud the second element (knowledge) is not 
necessary. Foont-Freedenfeld Corp. v. Electro-Protective 
Corp. App. Div. 138 


WORKMEN’S COMPENSATION 
The exception to the ““Going and Coming” rule does not 
go so far as to permit compensation for an injury suffered 
while driving home where the employer reimburses only 
part of the commuting expense rather than all of it. Ric- 
ciardi v. Aniero Concrete Co., Inc. Supreme Ct. 1% 
Where the marriage between the deceased employee and 
petitioner, both lifelong Roman Catholics, had terminated 
by divorce and, prior to resuming cohabitation, the couple 
were told by their pastor that a remarriage was not re- 
quired since they were ‘“‘already married in the eyes of 
God,” the wife is entitled to workmen’s compensation 
benefits as a de facto spouse. Parkinson v. J. & S. Tool 
Company. Supreme Ct. 33 
Where an injured workman received compensation and 
later a third party medical malpractice recovery, the Di 
vision should take proofs to enable it to determine what 
part of the award for compensation was for the injury 
caused by the physician and to allow the employer a credit 
in that amount, less fees and expenses. Brum v. ITO. App 
Div 33 
An employer is entitled to reimbursement from a third 
party recovery only from that portion of the recovery thai 
is attributable to injuries for which workmen’s compensa 
tion was paid. Brum v. ITO. App. Div. 35 
An injury an employee suffers in his automobile is com- 
pensable under an exception to the going and coming rule 
where the use of the automobile is indispensible for the 
employment and the trip to the work station cannot reason- 
ably be separated from use directly on the job. White v 
Atlantic City Press. Supreme Ct. 67 
An employee who is injured by hitchhikers he picked up 
while driving his car on a newspaper delivery route is en 
titled to compensation. Beh v. Breeze no longer followed 
White v. Atlantic City Press. Supreme Ct. 67 
The workmen’s compensation exclusionary clauses of 
Blue Cross and Blue Shield contracts clearly relieve those 
plans of liability for payment for hospital and surgical 
services resulting from work-connected injury but uncom 
pensated because the services were found to be unauthor 
ized under N.J.S.A. 34:15-15. Hospital Service Plan of N.J 
v. Phillips. Middlesex Cty. Dist. Ct. $6 
Where an attorney’s fee of 28.14% was allowed and de 
ducted from the $75,000 settlement of the third-party action, 
and the workmen’s compensation death liability of the 
employer was $30,238.50, the employer must pay 28.14% of 
$30,238.50 to the dependents by way of reimbursement in 
addition to the counsel fee allowed to their counsel for serv- 
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Workmen’s Compensation, Cont’d 


Permanent partial disability benefits for an injured minor 
should be based on a constructed weekly wage rather than 
actual earnings. Torres v. Trenton Times Newspaper. Su- 
preme Ct. 344 


Newsboys and other minors engaged in part-time em- 
ployment outside school hours must be presumed to have a 
potential for full employment for purposes of computing 
their permanent disability benefits. Torres v. Trenton 
Times Newspaper. Supreme Ct. 344 

A Judge of Compensation is an administrative judge in 
the Executive Branch and is subject to the Governor’s 
power to remove any state officer or employee. Bonafield 
v. Cahill. App. Div. 363 

Petitioner’s physical condition, age, education, training, 
background, post-accidental neurological and emotional 
condition and the great unlikelihood of his finding new em- 
ployment held to qualify him for total disability under 
“‘odd-lot’”’ doctrine. Oglesby v. American Dredging Co. Su- 
preme Ct. 378 

When petitioner qualifies under ‘‘odd-lot’’ doctrine, re- 
spondent has the burden of proof that some kind of work, 
within his abilities as an industrial unit, is available to him; 
upon a failure to meet this burden, such a petitioner shall 
be awarded the benefits of total disability. Oglesby v 
American Dredging Co. Supreme Ct. 378 


The issue of total disability is not based solely on medical 
testimony; the test is whether the circumstances of the 
employee, coupled with the disability arising from the acci- 
dent, rendered him unemployable. Barbato v. Alson Mason- 
ry & Concrete, Inc. Supreme Ct. 378 

An employer who contends that the employee is less than 
100% disabled has the burden of showing that work within 
the capacity of the employee is, in fact, within reach. Bar- 
bato v. Alson Masonry & Concrete, Inc. Supreme Ct. . 378 


Total and permanent work-connected disability may ex- 
ist notwithstanding some residual physical capacity for 
light or intermittent employment. Barbato v. Alson Mason- 
ry & Concrete, Inc. Supreme Ct. 378 


Inability to get work, traceable directly to the compens- 
able injury, is tantamount to the inability to perform work. 
Barbato v. Alson Masonry & Concrete, Inc. Supreme Ct. 378 


In a third-party recovery, since the lienor has the prior 
right to payment, the lien exists on the first monies paid; 
thus the lienor will pay the plaintiff’s attorney the greater 
of the percentages allowed by the fee schedule, but not 
exceeding one third, and the plaintiff’s fee obligation will 
begin after the lien is paid, at that point in the fee sched- 
ule where the lien stops and the plaintiff’s interest begins. 
McMullen v. Maryland Casualty Co., et al. App. Div... 394 


Since the Death Act only permits one recovery, where 
third-party recovery was apportioned among plaintiff wid- 
ow and her children, the fee schedule must be applied to 
the total amount received, no matter how many benefici- 
aries share in it, and not to each separate fund. McMullen 
v. Maryland Casualty Co., et al. App. Div. 394 


Where the business finance course being taken by the em- 
ployee was for the mutual benefit of the employee and em- 
ployer as evidenced by the encouragement and financial 
assistance furnished by the employer, the injuries sus- 
tained by employee in an accident while en route to a li- 
brary for evening study may fairly be viewed as having 
arisen out of and in the course of his employment for work- 
men’s compensation purposes. Strzelecki v. Johns-Manville 
Products Corporation. Supreme Ct. 569 


Although it is only the Governor who has the power to 
appoint (with the advice and consent of the Senate) and 
remove Judges of Compensation, the Commissioner of 
Labor and Industry has the power to discipline them by 
suspensions in appropriate cases, after formal notice and a 
public hearing on the charges. Grzankowski v. Heymann. 
App. Div. 574 

The going and coming rule in Workmen’s Compensation 
still persists. Mayer et al v. John E. Runnels Hospital. 
App. Div. 575 

Injuries sustained by employees while en route to em- 
ployment by car pool held not compensable. Mayer et al v. 


John E. Runnels Hospital. Supreme Ct. 575 


Where employee was taking a course for which his em- 
ployer was to pay tuition and he died in an accident while 
en route to study for the course at a library of his own 
choosing, his widow is not entitled to dependency benefits 
under the ‘‘mutual benefit” doctrine. Strzelecki v. Johns- 


Piedad 


Manville Products Corp. App. Div. 575 


The rule of liberal construction of the Workmen’s Com- 
pensation Act in favor of the existence of an employer- 
employee relationship may not be disregarded in situations 
where plaintiff anticipates that the potential recovery in a 
negligence action against the employer would exceed the 
statutory workmen’s compensation benefits. Rutherford v. 
Modern Transportation Co. Law Div. 506 


An employer is not estopped from asserting that an em- 
ployer-employee relationship existed for purposes of work- 
men’s compensation merely because employer created a 
paper relationship of independent contractor for the em- 
ployee. Rutherford v. Modern Transportation Co. Law 
Div. 606 


The scope of review on an appeal from the county court 
in a workmen’s compensation case is limited to the Close v. 
Kordulak Bros. standard, even where the court’s fact de- 
terminations are contrary to those of the compensation 
judge. Goldklang v. Metropolitan Life Ins. Co. App. Div. 934 


The exemption in the Workmen’s Compensation Act of 
claims or payments due from claims of creditors and levy, 
execution or attachment is not limited to monies before 
payment to a petitioner but also to funds actually paid to 
him and deposited in a bank account. General Motors Ac- 
ceptance Corp. v. Falcone. Middlesex Cty. Dist. Ct. 1001 


WRONGFUL DEATH ACTIONS 


Where decedent’s wrongful death results in a settlement 
against defendant’s insurance carrier based on negligent 
wrongdoing and a judgment against defendant based on in- 
tentional wrongdoing, the ‘‘collateral source rule’ is inap- 
plicable and defendant is entitled to a credit against the 
judgment for the amount paid by the carrier. Weiman v. 
Ippolito. App. Div. 758 

The measure of damages in a wrongful death action is 
identical regardless of whether defendant’s liability rests 
on a finding of negligence or intentional wrongdoing, and a 
successful plaintiff is entitled to only one recovery. Wei- 
man Vv. Ippolito. App. Div. 758 

In order for loss of inheritance to be allowed as an ele- 
ment of damages in a wrongful death action, it must ap- 
pear that the decedent could reasonably have been ex- 
pected to accumulate income over and above what he 
would have contributed toward the support of his next of 
kin during the remainder of his life. Weiman v. Ippolito. 
App. Div. 758 

Prejudgment interest under R. 4:42-11(b) is allowable in 
an action for wrongful death. Weiman v. Ippolito. App. 
Div. 758 

Where N.J.S.A. 2A:14-1.1 provides that a cause of action 
for wrongful death may not be brought more than 10 years 
after construction of improvement to real property, con- 
tractor whose work on a portion of a highway was accepted 
more than ten years before the filing of a complaint is not 
liable for injury resulting from its negligence simply be- 
cause sometime within ten years of the accident it per- 
formed work on a different portion of the same highway. 
Richards et al v. The Union Building and Construction 
Corp. et al. App. Div. 818 

It is only the portion of the previous settlement that was 
based upon the wrongful death action here that can be 
credited against the wrongful death action award; this 
crediting is done on the thesis that there should be but a 
single recovery for compensatory damages in a wrongful 
death action regardless of the circumstances of the de- 
cedent’s demise. Weiman et al v. Ippolito. App. Div. . 818 

Where a defendant in a wrongful death action refuses to 
answer pre-trial discovery inquiries aimed at establishing 
that she murdered her husband, her assertion of the priv- 
ilege against self-incrimination is well grounded and plain- 
tiffs are not entitled to summary judgment; however, de- 
fendant should either depose before trial or forego her 
right to testify at trial. Costanza et al v. Costanza. Su- 
preme Ct. 1018 


ZONING 


Zoning ordinance provisions prohibiting the extension of a 
nonconforming use through the modification or elimination 
of a conforming use are inapplicable to the proposed re- 
placement of a burned-out three-story industrial building 
(located in a multi-family residential zone) with two apart 
ments on the third floor by a one-story building without 
apartments. Krul v. Bd. of Adj. of Bayonne. App. Div. 34 

A zoning ordinance may not condition the authority of 
the board of adjustment to consider an application for a 
special exception upon the prior favorable recommenda- 
tion of the planning board. Whispering Waters, Inc. v. Zon- 
ing Board of the City of Salem. Law Div. 54 

An ordinance which purportedly deprives the zoning 
board of jurisdiction to hear applications for garden-type 
apartments unless the planning board first recommends a 
special exception is invalid. Whispering Waters, Inc. v. 
Zoning Board of the City of Salem. Law Div. 54 

The word ‘‘recommend” means “‘to counsel’ and is not 
limited to a favorable recommendation. Whispering Waters, 
Inc. v. Zoning Board of the City of Salem. Law Div. 54 

Under N.J.S.A. 40:55-39(b), approval for a special excep 
tion use by the Board of Adjustment may be conditioned on 
prior written approval by the Planning Board but unless 
an applicant has an opportunity to be heard by the Pian- 
ning Board neither the Board of Adjustment nor the ap 
plicant can be bound by the recommendation. Cappture 
Realty Corp. v. Bd. of Adj. of Elmwood Park et al. Law 
Div. 107 

Zoning ordinances have traditionally treated gas stations 
as sui generis. Cappture Realty Corp. v. Bd. of Adj. of 
Elmwood Park et al. Law Div. 107 

Ordinance declaring moratorium on construction on cer- 
tain lands within a flood-plain area was valid as an interim 
enactment. Cappture Realty Corp. v. Bd. of Adj. of Elm- 
wood Park et al. Law Div. 107 

Where zoning ordinance was held valid, there was no 
deprivation of property without compensation since no right 
to compensation arises from a valid exercise of the police 
power. Cappture Realty Corp. v. Bd. of Adj. of Elmwood 
Park et al. Law Div. 107 

A municipality may not enact and enforce an ordinance 
which proscribes the construction, use, maintenance and 
display of any and all political signs in residential zones 


Farrell v. Teaneck. Chan. Div. 154 
Zoning power may not be exercised by purely aesthetic 
considerations. Farrell v. Teaneck. Chan. Div. 154 


Where the result of striking down amendatory zoning 
ordinances would be to reinstate another spot zoning 
ordinance amendment, the equitable resolution is to afford 
the municipality additional time to rezone the area as part 
of a rational and comprehensive plan. Petlin Associates, 
Inc. v. Township of Dover. Supreme Ct. 190 

Where interpretation of a zoning ordinance is called for, 
the issue is a legal one and is peculiarly suited to the judi- 
cial function, so that where question was interpretation of 
the meaning of ‘‘public garage’ in zoning ordinance ex- 
haustion of administrative remedies was not required pbe- 
fore institution of ‘‘In Lieu’’ action. Supermarkets Oil Co., 
Inc. v. Zollinger et al. App. Div. 214 

Zoning ordinance permitting buildings used for “‘storage, 
care or repair’’ of motor vehicles did not permit car wash 
which is an imposing mechanical operation and entails 
traffic problems beyond what is ordinarily within the con- 
cept of ‘‘storage” or ‘‘caring” for a car. Supermarkets Oil 
Co., Inc. v. Zollinger et al. App. Div. 214 


Although definition of ‘‘gasoline filling station” in zoning 
ordinance included ‘“‘washing’” of motor vehicles, permit- 
ting ‘‘washing”’ of motor vehicles is a far cry from per- 
mitting an automatic car wash. Supermarkets Oil Co., Inc. 
v. Zollinger et al. App. Div. 214 

The decision of a zoning board not to exercise its discre- 
tionary power to grant a variance will not be set aside un- 
less unreasonable or arbitrary. Shell Oil Co. v. Zoning 
Board of Shrewsbury. App. Div. 231 

An applicant for a variance must show unusual hardship, 
which is more than simply proof that the use he proposes 
would be more profitable to him than one of the permitted 
uses. Shell Oil Co. v. Zoning Board of Shrewsbury. App. 
Div. a 

A regional school board cannot challenge a municipal 
zoning ordinance on the ground that the result would be a 
rapid influx of students into its schools. Bd. of Education 
v. Township of Gloucester. Law Div. 254 

Zoning ordinance which set forth limitations on the con- 
struction of apartment houses and which contained no pro- 
vision for special exception uses but was intended by 
municipal officials to be administered through the pro- 
cedure of Board of Adjustment variances and Planning 
Board site plan approval on a case by case basis was in- 
valid in that it violated the standards and purposes required 
to be met by a zoning ordinance under N.J.S.A. 40:55-30, 31 


and 32. 801 Avenue C, Inc. v. Bayonne. App. Div. 319 
Planned Unit Development: A Realistic Look, by Stephen 
Sussna 434 


In the split lot situation an owner cannot validly be de- 
prived of all reasonable utilization, for the benefit of an- 
other private landowner, of that portion of his land which 
otherwise, by reason of inability to meet the requirements 
of the zone in which it is situate, is practically unusable, 
yet remains subject to the burden of taxation. AMG Asso- 
ciates v. Twp. of Springfield et al. Supreme Ct. 458 

The hypothesis for some relief to plaintiff owner of a split 
lot is that a portion of his property is otherwise unusable 
for any purpose; all such an owner is entitled to is some 
reasonable use of that portion—a use which has the least 
detrimental impact upon abutting residential property own- 
ers. AMG Associates v. Twp. of Springfield et al. Supreme 
Ct. 458 

When an ordinance amendment changes use restrictions 
applicable to an area, and there had been a predominant 
utilization of the immediate area for the forinerly per- 
mitted and now prohibited use, the amendment may be 
invalid as arbitrary and unreasonable as applied to parcels 
which had not previously been so used, and the test of in- 
validity is whether the parcel’s value will be substantially 
depreciated and its marketability greatly impaired if the 
prohibited uses are not allowed. Obadash et al v. Mayor 
and Council of Dumont. Supreme Ct. 458 

Where plaintiff’s property constituted practically an is- 
land in the midst of multi-family and commercial uses, 
zoning ordinance amendment prohibiting throughout the 
municipality the erection of previously allowed garden 
apartments was invalid as applied to plaintiff’s property. 
Obadash et al v. Mayor and Council of Dumont. Supreme 
Ct. 458 

The purpose of interim zoning is to halt development in 
certain uses temporarily until enactment of a new, com- 
prehensive zoning ordinance. N.J. Shore Builders Ass’n v. 
Twp. of Ocean et al. App. Div. 454 

Authorization of a senior citizen community as a land use 
regulation is not foreign to the municipal zoning authority, 
but an ordinance amendment limiting residence therein to 
persons 52 years of age or over is constitutionally imper- 
missible. Shepard v. Woodland Twp. Committee et al. 
Chan. Div. 555 

The 1973 amendments to Madison Township’s zoning 
ordinance fall palpably short of providing housing oppor- 
tunities for the low and moderate income population of 
the township and of its region and, hence, the ordinance is 
invalid. Oakwood at Madison, Inc., et al v. Twp. of Madi- 
son, et al. Law Div. 559 

A municipality may, within the scope of its police power 
enact a zoning ordinance based solely on aesthetic con- 
siderations. Westfield Motor Sales Co. v. Town of Westfield 
et al. Law Div. 726 

Where a councilman is to benefit from an amendment to 
the zoning ordinance, it is voidable if he voted for its intio- 
duction even though he abstained from voting on its pass- 
age. Netluch et al v. Mayor and Council of West Paterson 
et al. Law Div. 807 

A need for low and moderate income housing constitutes 
a special reason justifying a zoning variance under N.J. 
S.A. 40:55-39(d) for private multi-family housing. Brunetti 
v. Mayor and Council of the Township of Madison et al. 
Law Div. $2: 

Where construction of new highway caused a portion of 
owner’s land to be completely surrounded by the highway 
and residential property, the rezoning of that portion to 
residential use while leaving the balance of the property 
bordering on the highway in an office and laboratory zone 
was a proper exercise of the zoning power. Hyland et al v. 
Mayor and Twp. Committee of the Twp. of Morris. App. 
Div. 912 

An amendatory zoning ordinance which conforms to the 
subsequently adopted master plan does not constitute ‘‘spot 
zoning.’ Hyland et al v. Mayor and Twp. Committee of the 
Twp. of Morris. App. Div. 912 

It was poor judgment for the municipal governing body 
to have a private meeting with a homeowner’s association 
prior to enactment of amendatory zoning ordinance fa- 
vored by the association, but this does not invalidate the 
ordinance in the absence of a showing of corrupt motive or 
of an arbitrary, capricious and unreasonable exercise of 
the zoning power. Hyland et al v. Mayor and Twp. Com- 
mittee of the Twp. of Morris. App. Div. 912 

A judge’s ‘“‘opinion” that a shopping center in a rezoned 
area would probably not attract shoppers from surround- 
ing communities is not a proper reason for invalidating 
the zoning amendment. Wallington Home Owners Ass’n v. 
Borough of Wallington. App. Div. 913 
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